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PARTICULAR LEGISLATION AND THE 
TERM “SALTEM” IN THE CODE OF 
CANON LAW 


upon the inability of the universal law to enact at all 

times and in every way suitable and adequate pro- 
vision for local needs. This is not to say that the canons of 
the Code of Canon Law contain only enactments which must 
be particularized before they are of any ready and practical 
use. Most of the Code of Canon Law is readily applicable 
and requires no further need of particularization in respect to 
local affairs. The standards at times, especially in judicial 
apparatus, may be rather high but these goals can be attained 
by patient and consistent work. 

Some canons of the Code, however, because of the matter 
involved may in their general enactment be less suited to the 
particular needs of a diocese or a nation. It is here that par- 
ticular legislation has its proper place. It is no function of 
particular legislation, no matter whether in plenary or pro- 
vincial council or in diocesan synod, to restate the Code of 
Canon Law in its own statutes. Restatement at most is of 
dubious value for while it may recall the law of the Code, it 
is likely to be confused with statutes of local promulgation. 
It can legally be presumed that the Code of Canon Law is 
known. Statutes of local obligation are matters of local 
knowledge and observance. They have only academic in- 
terest for those who are not subject to their provisions. 
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The necessity and utility of particular legislation were 
always recognized as consummate aids in administering a 
diocese. Pope Benedict XIV in his work De Synodo Diocesana 
has ample citation and testimony of past and contemporary 
witness to these facts. But even beyond this, it stands to 
reason that local problems cannot always be solved within 
the provision of universal law. Abuses, for instance, are 
largely local in scope and are best eradicated by particular 
legislation. This is one of the first points suggested for con- 
trol by statutes of plenary and provincial councils.” 

The practical point to consider is when a statute of local 
obligation is possible. In matters beyond the scope of the 
Code of Canon Law but within the power of the Ordinary, 
there is no real guide except the prudence of the legislator. 
These matters are not touched directly by the Code and are 
left to the judgment of the Ordinary. They are included in 
his legislative power.’ 

In the Code of Canon Law, however, there are some indica- 
tions where a local statute is possible.* These indications will 
be investigated in so far as they are connected with the term 
saltem. This term, however, is not always used to indicate 
such possibility. Hence, it must be discovered when this term 
does indicate the possibility of particular legislation and when 
it precludes such legislation. This article, then, will attempt 
to indicate first the possibility of particular legislation and 
secondly where such legislation is impossible. The latter will 


be mostly of negative value and is presented by way of con- 
trast. 


1 De Synodo Diocesana (Romae, 1767), e.g., lib. I, e. II. 
2 Cf. c. 290. 


3 Cf. c. 835, §1. Cf. also Ryan, Principles of Episcopal Jurisdiction (Wash- 
ington, 1939), pp. 133-139. 


4In addition to the canons where the term saltem occurs, some other canons 
indicate a possibility of particular legislation; e.g., cc. 106, 6°; 131, §1; 1444, 
§1; 1500; 1502; 1507, §1; 1519, §1; 1545; 1550. 
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I. THe Term saltem InNpiIcaTING PossiBLE PARTICULAR 
LEGISLATION 


A, LEGISLATION IN COUNCILS AND SYNODS 


The term saltem as found in the following canons of the 
Code always means a minimum which can be increased in 
particular legislation. In defect of such legislation, the law 
of the Code is binding. Hence, particular councils and synods 
may vary considerably in the extent of their obligations. 
Hence, too, no one synod or council may be actually con- 
sidered as a model for another. It could even happen that a 
provincial or plenary council may raise the minimum of the 
Code and, in its turn, this minimum may be raised in a 
diocesan synod. Every part of such particular legislation is 
due to the respective legislators who enjoy equal legislative 
powers. 

1) Canon 126 determines the obligation of retreats for the 
secular clergy.° Every third year is the minimum time for 
such retreats. Local legislation can alter this law obliging 
the secular clergy to a retreat every year or every second year.® 
The Sacred Congregation of the Council explicitly acknowl- 
edged the Bishop’s power to demand that the secular clergy 
make a retreat once a year. It acknowledged, too, his power 
to enact a penalty for the violation of the law." 

2) Canon 130, § 1 states that examinations for the clergy 
must be held every year for at least three years.2 These 
examinations are for the junior clergy after leaving the 
Seminary. Particular legislation can extend this time to more 
than three years. There is no real limit in the law to this 


5 C. 595, § 1, 1° is the parallel cannon for religious. 


6 Pope Benedict XIV suggested a retreat every year: per aliquot dies 
spiritualibus exercittis quotannis vacent. Cf. Ep. encycl. Ubi primum, § 3, 
Dec. 3, 1740, F. 304. Pope Pius IX recommended frequent retreats: saepe 
....tsdem peragendis secedant. Cf. Ep. encycl. Qui pluribus, n. 8, Nov. 9, 
1846, F. 504. Cf. also Ep. encyel. Singulari quidem, n. 7, March 17, 1856, F. 521. 


7Cf. F. 4245. 


8(C. 590 is the parallel canon for religious. 
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extension but five years seems to be a fair extension. Some 
dioceses in the United States have such a statute. At any 
rate, the period of examinations for the junior clergy ought to 
be completed before the special examinations for benefices, 
etc. must be taken. This is indicated in the second paragraph 
of canon 130 where the result of the junior clergy examina- 
tions should be considered in the conferral of offices and 
benefices.”” 

3) Canon 171, § 1 states that the number of tellers in an 
election must be at least two. This number is a reduction 
from the number of three demanded in the law of Pope In- 
nocent III.“ It should, however, be remembered here that a 
local statute ought not to be enacted contrary to an approved 
charter of an organization. While canon 171, § 1 speaks 
precisely of previously approved tellers by provision of the 
charter, the same reason would hold for the number of tellers. 
The canon can be altered by particular legislation for every 
organization whose charter does not indicate the number of 
tellers to be appointed. 

4) Canon 171, § 5 indicates who at least must sign the acts 
of an election. Particular legislation can increase the number 
of persons whose signatures are demanded. Here, again, due 
attention should be paid to the provisions of approved 
charters. 

5) Canon 358, § 1, 3° says that at least the rector of the 
major Seminary should attend the diocesan synod. The only 
change in this law which particular legislation could make 
would be to demand the attendance also of the rector of the 
minor Seminary. Rectors of regional and interdiocesan 
Seminaries would not be affected by such local legislation. 
They could, however, within the instructions of the Holy See, 
be under the law of plenary and provincial councils. Pro- 


® Cf. eg., Statuta Archidiocesis Sancti Francisci (San Francisco, 1936), 25. 
10,... ratio habeatur eorum qui... . magis praestiterunt. 


11C, 42, X, de electione et electi potestate, I, 6. 
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fessors and officials of the Seminary, major or minor, do not 
fall within the compass of canon 358, § 1, 3°. 

6) Canon 449 states that at least once a year a report to the 
Ordinary must be made by the Dean. The latter can, if he 
chooses, make more frequent reports but these are not obliga- 
tory. Particular legislation, however, can oblige the Dean to 
make two or more reports a year. Legislation which indicates 
the time when or the manner in which such reports are to be 
made does not properly fall under canon 449.1? 

7) Canon 476, § 7 obliges the pastor to report to the 
Ordinary on the curate at least once a year. This obligation 
exists no matter whether a particular local enactment is 
found or not. Semi-annual and even more frequent reports 
can be matters of particular legislation. 

8) Canon 691, § 1 demands that societies legitimately 
erected give a report to the local Ordinary at least once a 
year. This minimum obligation is indicated in a law of Pope 
Clement VIII ** and no serious challenge was made in regard 
to it. Additional reports, however, were protested in several 
appeals to the Holy See. All were decided in favor of the local 
Ordinary who could, therefore, demand more than one report 
a year. Of particular interest are the replies of the Sacred 
Congregation of the Council in appeals from societies in 
Molfetta ** and Como.” 

9) Canon 805 determines the obligation of priests to offer 
the sacrifice of the Mass several times a year. A further obli- 
gation rests upon Bishops and religious Superiors to see that 
the clergy celebrate Mass at least on Sundays and days of 
precept. There will be little need here for particular legis- 
lation as the devotion of the clergy, both secular and religious, 
has universally prompted the daily Mass. 

12Cf. eg., Acta et Decreta Concilii Provincialis Portlandensis in Oregon 
Quarti (Portland, Ore., 1932), decretum 121. 

13 Const. Quaecumque, § 8, Dec. 7, 1604, F. 192. 

14 F, 3463. 

15 F, 3477. 
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10) Canon 899, § 1 states that the faculty to absolve from 
reserved sins should habitually be granted at least to Deans. 
The text of the first paragraph of this canon is literally from 
an instruction of the Holy Office.* It is recommended in 
this instruction that faculties to absolve from reserved sins be 
not granted indiscriminately but the Ordinary is able to enact 
legislation which would include others besides those named in 
this canon. 

11) Canon 998, § 1 refers to the publication of the names 
of those to be promoted to Sacred Orders. The method of 
publication is left to the Ordinary. If, however, he chooses 
to post the names of the candidates for several days, one of 
these days at least must be a feast day. Particular legislation 
can alter this so that two or more feast days must be included. 
Regulars will not, of course, be bound by such legislation.”* 

12) Canon 1001, § 1 states the minimum number of days 
for retreats for minor and major Orders. Three days for the 
former and six for the latter are required in this canon. Ad- 
ditional days can be matter of particular legislation. The 
law of canon 1001, § 1 is a reduction of several days in the 
number of days required in a Constitution of Pope Alexander 
val Tete 

13) Canon 1025 is specific in determining the least number 
of days for the publication of the names of those about to 
marry. Hight days constitute the minimum time. This time 
can be lengthened by particular legislation. 

14) Canon 1266 states that a parochial church particularly 
should be open at least for several hours a day. This matter 
can be regulated by local legislation so that the determined 
number of hours during the day will be secured. Careful 
attention, however, must be paid to the instruction of the 

16 F’, 1302. 
17 Cf, F. 2185; 2285; 2345; 2346. 
18 Const. Apostolica solicitudo, § 3, Aug. 7, 1662, F. 239: cf. also F. 1812. 


PARTICULAR LEGISLATION 387 


Sacred Congregation of the Sacraments regarding the custody 
of the Blessed Sacrament.’® 

15) Canon 1275 authorizes the local Ordinary under certain 
circumstances to permit a brief exposition of the Blessed 
Sacrament instead of Forty Hours Devotion. The hours are 
indefinite but they can be regulated by particular legislation. 
The exposition contemplated in this canon is a substitution 
for Forty Hours Devotion. It has no reference to hours and 
days when benediction of the Blessed Sacrament may be 
given. No reference, too, is made to additional days, such as 
first Fridays, etc., when exposition may be had. If Forty 
Hours Devotion is observed in the normal way, no further 
legislation is required. 

16) Canon 1349, § 1 states that Ordinaries should see that 
pastors provide missions for their people at least every tenth 
year. This is a matter which can well be regulated by particu- 
lar legislation. It is only the time of the mission with which 
this canon is concerned. Widely different practices occur in 
this matter and local legislation can be distinctly advanta- 
geous.”° 

17) Canon 1358 places the minimum of ordinary confessors 
in a Seminary at two. This number can be increased by par- 
ticular legislation. It is, however, debatable, whether it is 
better to increase this number by legislation or appoint more 
confessors as and whenever the need arises. The confessors 
in canon 1358 are distinct from the supplementary confessors 
in canon 1361, § 1.” 

18) Canon 1406, 7° determines that the profession of faith 
shall be made by professors of theology, canon law, and 
philosophy at the beginning of each year or at least when the 
office is assumed. This law refers to professors in the Semi- 


19 May 26, 1938: cf. Bouscaren, Canon Law Digest, II (Milwaukee, 1943), 
pp. 377-388. 


20 On particular legislation regarding missions, cf. Lavelle, The Obligation 
of Holding Sacred Missions in Parishes (Washington, 1949), pp. 69-75. 


21 Cf. Cox, The Administration of Seminaries (Washington, 1931), pp. 95-97. 
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nary. Particular legislation can demand that the profession 
of faith be made every year. Professors in diocesan Semi- 
naries will be controlled by diocesan legislation, professors in 
provincial Seminaries by provincial legislation. 

19) Canon 1406, 8° places the obligation of making the 
profession of faith on all professors in a University or Faculty. 
The time for making this profession of faith is the same as in 
the preceding paragraph. Appropriate particular legislation 
to demand that the profession of faith be made every year 
will come from a plenary council if the University is controlled 
by the Bishops of a nation, from a provincial council if con- 
trolled by the Bishops of a province, or from a diocesan synod 
if controlled by the Bishop of the diocese. In some cases, 
particular legislation will not be necessary for the statutes of 
the University or custom may already provide for the annual 
profession of faith. 


B. LEGISLATION IN RELIGIOUS COMMUNITIES 


The canons to be examined now will be considered only 
from the standpoint of particular law. Hence, while the Code 
of Canon Law speaks indiscrimately of religious communities, 
and hence, the law as stated in these canons is an obligation 
for all religious, only those religious societies can adapt the 
law of the Code by particular legislation which possess legis- 
lative power.*? Adaptation through the use of dominative 
power is also possible but this adaptation will not result in 
legislation. 

1) Canon 504 establishes a minimum of ten years’ pro- 
fession for the office of major Superior. As this canon con- 
cedes, constitutions which demand a longer time are upheld. 
The Order of Friars Minor, for instance, demands fifteen 
years’ profession.”* 


22 Cf. c. 501, § 1. 


23 Regula et Constitutiones Generales Fratrum Minorum (Quaracchi, 1922), 
434, 
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2) Canon 539, § 1 states that the postulancy, where it 
exists, must be at least of six months’ duration. In exempt 
communities this time can be extended by constitutions.*4 

3) Canon 541 demands at least eight days’ retreat for 
postulants before the novitiate is begun. This time can be 
extended by particular legislation. 

4) Canon 559, § 1, § 2 states the minimum age and years 
of profession for the Master of Novices and the assistant 
Master of Novices. This minimum number of years can be 
increased by constitutions. 

5) Canon 571, § 3 demands at least eight days’ retreat for 
novices before admission to religious profession. This time 
can be increased.”° 

6) Canon 576, § 2 requires the signature of the professed 
religious and at least of the one who received the profession 
on the document attesting profession. More signatures can 
be demanded by constitutions. The Order of Friars Minor, 
for instance, demands in addition the signature of two 
witnesses.”° 

7) Canon 590 demands a minimum period of five years for 
examinations. This period would seem to be sufficient. Both 
the Franciscans and the Dominicans follow the exact text of 
the Code of Canon Law.” 

8) Canon 600, 1° demands that the local Ordinary or the 
religious Superior be accompanied by at least one cleric or 
religious of mature age when inspecting the cloister of women. 
The number can be increased by constitutions. The Order of 
Friars Minor demands that two religious accompany the 
Superior.”® 


24 Cf. Brockhaus, Religious who are known as Converst (Washington, 1946), 
pp. 85-87. 


25 Ten days’ retreat was required in a letter of the Sacred Congregation of 
Bishops and Regulars, Oct. 9, 1682, 7. 1812. Cf. also F. 1995. 


26O.c., 84. Cf. also Constitutiones Fratrum 8. Ordinis Praedicatorum 
(Romae, 1932), 149. 


27 Franciscans, 0.c., 265; Dominicans, 0o.c., 190. 


28 O.c., 647. 
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9) Canon 610, § 1 determines that if at least four religious 
are on hand the divine Office must be recited in every house. 
Certain conditions in this canon may obviate the law. Con- 
stitutions, however, may alter this minimum number of 
religious. The Order of Preachers, for instance, places the 
number at three.”® 

10) Canon 655, § 1 states that the council of the community 
must consist of at least four religious in the dismissal of a 
religious with perpetual vows. This minimum number can 
be increased in the constitutions.*° 

11) Canon 667 permits delegation of investigation regard- 
ing the dismissal of religious. This investigation must be com- 
mitted to at least three religious. The number can be in- 
creased. 


II. MATTERS ENTIRELY OUTSIDE OF PARTICULAR LEGISLATION 


In all matters in which the universal Church is involved 
as a society, particular legislation of councils, synods and 
religious chapters is impossible. These matters are the con- 
cern of the Roman Pontiff and ecumenical councils. Rela- 
tionships, therefore, within the universal Church as a society 
and relationships between this society and the State are out- 
side the field of particular legislation. 

Legislative incompetence is also found in many institutes, 
or in part of institutes within the law of the Code. At times 
in several canons, competence of particular legislation is 
acknowledged in one part of an institute and incompetence 
discovered in another. The law of canon 1089, § 1 is an ex- 
ample. The signatures of a mandate establishing a procura- 
tor in marriage are stated in this canon. The minimum 
number of witnesses *' can be increased in particular legisla- 
tion but the choice of using the signatures of witnesses rather 


29 O.c., 562, § 11. 
30 Cf. e.g., Franciscans, 0.c., 471. 


31... duobus saltem testibus. 
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than the pastor’s or the Ordinary’s is not a matter for such 
legislation. 

There are entirely too many canons in the Code to consider 
each one separately in possible reference to particular legisla- 
tion. The canons in which the term saltem could be used for 
particular legislation have already been considered. It would 
be extremely simple to say that all other canons in which this 
term appears add nothing to the present study. It will, how- 
ever, be somewhat useful to group at least some of these 
canons to indicate clearly how their enactment is completely 
removed from the competence of legislators other than the 
Roman Pontiff and the ecumenical council. 

The order to be followed in the consideration of these 
canons will be the same sequence of the Code of Canon Law. 
Several institutes within the five books of the Code will be 
chosen as illustrations. Nothing more is projected or in- 
tended. 

A. THE FIRST BOOK OF THE CODE 

1) The ability to introduce a custom is credited to any 
community which can at least be subject to a law. (c. 26) 

2) If more than one reason is advanced for the obtaining 
of a rescript, obreption will not invalidate the rescript pro- 
vided at least one motivating reason is true. (c. 42, § 2) 

In both the above cases, particular legislation cannot alter 
the prescript of the general norm laid down in the Code of 
Canon Law. 

B. THE SECOND BOOK OF THE CODE 

1) Domicile and quasi-domicile are acquired by residence 
at least in a diocese, vicariate apostolic or prefecture apostolic. 
(ce. 92, § 1) 

2) Moral collegiate persons must consist of at least three 
physical persons at the time of their institution. (c. 100, § 2) 

3) In a strict sense, an ecclesiastical office must contain at 
least some participation in ecclesiastical power. (c. 145, § 1) 
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4) Qualifications for office. (ce. 232, § 1; 331, § 1) 

5) No society is recognized in the Church unless it is at 
least approved by ecclesiastical authority. (c. 686, § 1) 

The above remarks are merely examples of many occasions 
where in the second book of the Code the term saltem does 
not offer any opportunity for particular legislation. 


C. THE THIRD BOOK OF THE CODE 


1) Outside of the danger of death, no child of non-Catholic 
parents should be baptized unless at least one parent agrees. 
(c. 750, § 2) 

2) Abbots can confer tonsure and minor Orders on their 
subjects provided the candidates have made their simple pro- 
fession. (c. 964, 1°) 

3) Candidates for sacred Orders must live in the Seminary 
at least for the period of the course in theology. (c. 972, § 1) 

4) Sacred rites should not be celebrated in a new church 
until it has been at least blessed. (c. 1165, § 1) 

5) To be a party to a suit, administrators must have the 
permission of the local Ordinary or, in an emergency, at least 
the permission of the Dean. (ec. 1526) 

The five points mentioned above illustrate some instances 
in the third book of the Code where the term saltem does not 
indicate an opportunity for particular legislation. 


D. THE FOURTH BOOK OF THE CODE 


1) In the citation issued by the ecclesiastical judge, the 
cause at trial must be stated at least in general terms. (ce. 
1715, § 1) 

2) The repudiation of a witness beyond the limit of the 
law must be accompanied at least by an oath. (c. 1764, § 4) 

3) An incidental cause is considered such if it is introduced 
at least after the official citation. (ce. 1837) 


4) A plea of irremediable nullity can be admitted if at 


least one party to a suit has no standing in court. (c. 1892, 
a) 
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5) At least probable and sufficient reasons must be at hand 
before a defendant can be called to trial. (c. 1946, § 2, 3°) 
These five points are again merely indications of the use 
of the term saltem with no reference to particular legislation. 


E, THE FIFTH BOOK OF THE CODE 


1) A delict in ecclesiastical law is an external and morally 
imputable violation of a law to which at least an indeter- 
minate sanction is attached. (c. 2195, § 1) 

2) Contumacy ceases with contrition and at least a serious 
promise to repair scandal. (c. 2242, § 3) 

3) At least two witnesses must be on hand for abjuration 
of heresy. (c. 2314, § 2) 

These three points are indicative of the use of the term 
saltem with no reference to particular legislation. 
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THE ALIENATION OF CHURCH 
PROPER 


HE social nature of the Church’s members and even 

its own divinely given social character both predicate 

the necessity of the holding of temporal goods by the 
Church. Indeed, ecclesiastical constitutional law outright 
states that the power of acquiring, retaining and administer- 
ing temporal goods is an inherent right of the Church, in- 
dependent of civil authority... The disposing of her temporal 
goods becomes an essential counterpart of her right to acquire 
and administer material possessions. While the Church by 
her constitution claims immunity from civil authority, not 
only in the existence but also in the exercise of the power to 
dispose of her goods, this power to alienate is not thereby used 
freely by administrators. The supreme ecclesiastical authority 
has traditionally applied restrictive measures on the use of 
the power, lest ecclesiastical moral persons be imprudently 
stripped of temporal goods.” 

The very topic of this paper has already prepared your 
minds for the conclusion that it will be a general one. The 
title “ THE ALIENATION OF CHURCH PROPERTY ”’ is of such scope 
as to defy the compressing of it within the time limit set for 
this session and still be anything else than general. More- 
over, I am sure that your considered judgment agrees that 
greater profit is derived from an aftermath discussion, and, 
in that light, this presentation has for its purpose the prompt- 
ing of discussion rather than a decisive solving of this peren- 
nially vexing subject. 


* Paper read by the Reverend Max Geo. DeWitt, J.C.D., at the National 
Meeting of The Canon Law Society of America, held November 11-12, 1953, 
at Omaha, Nebraska. 


1Canon 1495, §$1, 2. 


2 Cleary, Canonical Limitations on The Alienation of Church Property, The 
Catholic University of America Canon Law Studies, n. 100 (Washington, D.C.: 
The Catholic University of America, 1936), pp. 15-57 (hereafter cited Cleary). 
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The canonical concept of the term refers to the disposing of 
Church property, and has its basis in the Roman Law of Leo 
and Justinian. Traditionally, alienation meant every act by 
which direct ownership is transferred to another. Gradually 
this word assumed a wider signification so that today it is ap- 
plicable to any contract by which the condition of the Church 
may become worse.* Hence, alienation may be defined as any 
transaction by which the dominium of temporal goods is trans- 
ferred to another, or by which this dominium is even 
diminished or any transaction which exposes the Church to 
the juridical danger of losing or lessening her proprietary 
rights over goods possessed. 


In canonical terminology, therefore, alienation refers not 
only to sale, exchange, donation, but even to mortgages, 
leases, rentals, loans, easements, surety for others, the con- 
tracting of debts, yielding lawsuits and pawning. In the 
words of the Apostolic Delegate addressed specifically to re- 
ligious, alienation includes not only purchases or transfers of 
property but includes as well any contract, debt, or obliga- 
tion. The Canon Law regards all transactions which may 
render the financial condition of the Institute, province, or 
religious house, less secure, as alienation.* 


From the above lengthy list and the extensive statement 
of the Apostolic Delegate, one might suspect that any 
pecuniary transaction is alienation, but such is not the case. 


3 Canon 1533. For an analysis of the term, cf. Coronata, Institutiones Iuris 
Canonici, Vol. Il, De Rebus (Editio altera aucta et emendata, Taurini-Romae: 
Domus Editorialis Marietti, 1939), n. 1070 (hereafter cited Coronata) ; Stenger, 
The Mortgaging of Church Property, The Catholic University of America 
Canon Law Studies, n. 169 (Washington, D. C.: The Catholic University of 
America Press, 1942), pp. 75-89 (hereafter cited Stenger); Heston, T'he 
Alienation of Church Property, The Catholic University of America Canon 
Law Studies, n. 132 (Washington, D. C.: The Catholic University of America 
Press, 1941), pp. 69-71 (hereafter cited Heston); Cleary, pp. 2-5. 

4Zetter of Apostolic Delegate, November 13, 1936, N. P. 173/35. This 
letter may be found in Bouscaren, The Canon Law Digest, Vol. II (Milwaukee, 
Wis.: The Bruce Publishing Co., 1943), pp. 161-165. 
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Not all temporal goods of the Church are subject to the re- 
strictive laws concerning alienation. If such were the case, 
administrators of Church property would be paralyzed in their 
task, and the very laws that are to promote the security and 
well being of the economic structure of the Church would be 
its load-stones. 


Not all the goods of the Church, therefore, are considered 
inalienable property. In determining whether or not the laws 
on alienation are actually applicable to a proposed trans- 
action, one element is paramount to all others. This element, 
repeatedly emphasized by outstanding authors,® is that of 
stable capital. A proposed transaction will be considered as 
alienation only when it may adversely affect the stable capital 
of an ecclesiastical organization. 

This stable or fixed capital, or this patrimony of the Church, 
as it is called, is, negatively considered, all those assets which 
are not in ordinary circulation or which are not being used 
primarily as a medium of exchange. Stable capital refers to 
those assets or moneys which form the permanent basis of the 
financial condition of the Church or which have been per- 
manently invested in properties or holdings of some kind.® . 
Thus, e. g., all real estate, land and buildings are ordinarily 
classified as part of the Church’s patrimony, as are also bonds, 
stocks, mortgages and the like. 


In applying the laws on alienation, it is imperative to deter- 
mine what goods belong to stable capital, although this task 
is not always easy. It is important to remember that income 


5 Coronata, IT, n. 1070; Vermeersch-Creusen, Epitome Iuris Canonici, Tomus 
II (Editio sexta, Mechliniae-Romae: H. Dessain, 1940), n. 851; Regatillo, 
Institutiones Turis Canonici, Vol. IL (Santander: Sal Terrae, 1942), n. 303 
(hereafter cited Regatillo); Heston, pp. 72-79. 


6 Heston, pp. 72-79; Doheny, Practical Problems in Church Finance 
(Milwaukee, Wis.: The Bruce Publishing Co., 1941), pp. 42-50 (hereafter cited 
Doheny); Stenger, pp. 89-91; Byrne, Investment of Church Funds, The 
Catholic University of America Canon Law Studies, n. 309 (Washington, D.C.: 


The Catholic University of America Press, 1951), pp. 26-30 (hereafter cited 
Byrne). 
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or possessions are not assimilated or incorporated into the 
stable capital by the very fact of acquisition or possession.” 

Hence there is need of finding some norm by which it can be 
determined what portion of the assets of an ecclesiastical 
juridic person are stable capital. In this search, these con- 
clusions have been found. If it is a question of explicitly as- 
signing a specific portion of assets to stable capital, there is 
only one procedure possible: the authorization from the law- 
ful Superior and the consent of the interested parties. The 
reason for demanding this intervention is that by assigning of 
assets to the stable capital the freedom of an administrator is 
restricted and this is a matter of grave administration. It 
does not seem rash to go a step further and say this designa- 
tion concerns a matter of extraordinary administration and 
hence needs the authorization of the lawful Superior. 

This explicit incorporation of assets into the patrimony of 
the Church will perhaps occur infrequently. The implicit 
aggregation of assets to stable capital is undoubtedly the usual 
practice. In this implicit aggregation it is well to distinguish 
between real estate and money. 

Real estate, by its nature, is the basis of economic stability 
and even from the time of Roman Law came under the pro- 
hibitions against alienation. Ordinarily it will be considered 
stable capital. Money, on the other hand, originated as a 
facile means of exchange—in itself it does not have stability. 
Only when money is invested in some comparatively per- 
manent form, e. g., in interest bearing securities, does it as- 
sume the character of permanency and seem to take on the 
nature of stable capital. An implicit incorporation of money 
would seem to occur, e. g., when a parish burdened with no 
debt and having no immediate needs to be provided for would 


7 Heston, p. 73. For a penetrating analysis of this element of stable capital, 
cf. Heston, “The Element of Stable Capital in Temporal Administration,” 
The Jurist, II (1942), 120-133. 


8 Heston, “The Element of Stable Capital in Temporal Administration,” 
The Jurist, II (1942), 130-131. 
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invest its reserve money. The simple fact that such money 
has been duly deposited in a bank or otherwise profitably in- 
vested, with no intention of using it for specific needs, would 
seem to be sufficient assignment to stable capital, even though 
this assignment had not been explicitly mentioned. ® Or again, 
in the view of Heston, money which, with proper authoriza- 
tion, has been formally invested or placed permanently at 
interest in the bank, appears by that very fact to have been 
aggregated to the fixed assets of the organization.” 

A very pointed word of caution, however, is given by Byrne, 
whose doctoral dissertation is THE INVESTMENT OF CHURCH 
FUNDS. He notes that some canonists tend to identify fixed 
assets and invested funds although the terms are not inter- 
changeable.4t Every investment of Church funds does not by 
that simple fact become part of the inalienable patrimony of 
the ecclesiastical juridic person. He maintains that specific 
designation by competent authority is required if capital is to 
be made part of the ecclesiastical patrimony.” 

Precisely how specific a designation to stable capital is 
needed or how implicit the aggregation to the Church’s patri- 
mony must be is a matter for prudent canonical judgment. 
In lieu of the different natures of real estate and money, it 
seems that in case of doubt as to whether a certain sum of 
money is stable capital, the presumption would favor not re- 
garding it as such. In case of doubt as to the status of any 
piece of real estate, the presumption would favor regarding it 
as stable capital. 

Canon 1580, § 1, states that the prescriptions of canon 1281, 
§ 1, remain in force. Thus, the alienation or-even the definite 
transfer of notable relics or precious paintings, or relics and 

® Heston, “The Element of Stable Capital in Temporal Administration,” 
The Jurist, II (1942), 131, 

10 Heston, p. 74. See also Byrne, p. 30. 

11 Byrne, p. 27. 

12 Byrne, pp. 28-29. 


13 Heston, p. 75; Stenger, pp. 90-91; Doheny, p. 43. 
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paintings which are the object of great veneration in a Church, 
can never be validly done without formal authorization of the 
Holy See. 

The canon then orders that for the alienation of ecclesiasti- 
cal goods, both immovable and movable, if the latter are non- 
perishable, there is required: first, a written appraisal made 
by reliable experts; secondly, a just cause namely, urgent 
necessity, evident utility to the Church, or charity, and 
thirdly, the permission of the legitimate Superior without 
which the alienation is invalid.* The first two requisites, 
obviously concern only the liceity of the transaction, although 
they are of grave importance. 

Concerning the first point *—the appraisal by experts— 
these need not be professional appraisers; anyone sufficiently 
versed in the matter would seem to satisfy the terms of the 
canon. At least two are required which would seem to indi- 
cate that each draws up his estimate independent of the other. 


The second formality is the presence of a just cause, which, 
by a taxative listing of the law itself is threefold.1* When 
necessity is contemplated as the just cause, it must be truly 
urgent. If the element of real urgency is lacking, then the 
problem that looks to a solution by means of alienation should 
be solved in some other way. Urgent necessity seems to be 
verified, e. g., when there is necessity. of restoring a ruined 
Church, or of paying off an urgent debt, or of disposing of a 


14Canon 1530—§1. Salvo praescripto can. 1281, §1, ad alienandas res 
ecclesiasticas immobiles aut mobiles, quae servando servari possunt, requiritur: 
1.° Aestimatio rei a probis peritis scripto facta; 2.° Iusta causa, idest urgens 
necessitas, vel evidens utilitas Ecclesiae, vel pietas; 3.° Licentia legitimi Su- 
perioris, sine qua alienatio invalida est. §2. Aliae quoque opportunae cau- 
telae, ab ipsomet Superiore pro diversis adiunctis praescribendae, ne omittantur, 
ut Ecclesiae damnum vitetur. 

15 For further consideration of this, cf. Heston, pp. 83-84; Cleary, pp. 62-63; 
Stenger, pp. 115-118; Hannan, “Sale above Appraisal Estimate,” The Jurist, 
VII (1947), 421. 

16 For further consideration of this, cf. Regatillo, II, n. 304; Cleary, pp. 63- 
64; Heston, pp. 84-86. 
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piece of property immediately in order to avoid considerable 
financial loss. 

For utilizing the second mentioned just cause, the useful- 
ness of the alienation must be evident. Hence, a mere prob- 
able or possible advantage does not suffice. In order to appeal 
to this cause, it would seem that the ecclesiastical organiza- 
tion would have to be bettered in some positive way by the 
transaction. The negative plea that the Church would suffer 
no harm would not suffice. 


The third cause—pietas—is understood as any work of 
charity or the corporal works of mercy. Thus, e.g., to succor 
the needy in time of war or some physical catastrophe, or to 
help build needed schools or hospitals. This cause does not 
envision the wholesale alienation of Church goods. It seems 
to suppose some true urgency for otherwise the needs of 
charity and religion should be satisfied by some other less 
drastic measure. 

The third formality *“—the permission of the legitimate 
Superior—concerns the validity of the alienation and is needed 
for every alienation no matter how small may be the amount 
involved. Moreover, a transaction in which this formality 
was not observed cannot be subsequently validated (with 
retroactive force) or sanated except by the Holy See.'§ 

This third requirement is further specified in canon 1532, 
§ 1. The legitimate Superior is the Holy See if the goods 
intended for alienation are precious objects. Canon 1497, 
§ 2 defines “precious objects” as those that have consider- 
able value because of artistic, historical, or material worth. 
Moreover, in determining what constitutes “ considerable 
value” the Sacred Congregation of the Council has indicated 
the soundness of the opinion which holds that any such ob- 

17 For further consideration of this, cf. Heston, pp. 86-89; Stenger, pp. 119- 
120, 123-131. 

18 Doheny, p. 33. 
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ject whose value is more than two hundred gold dollars, may 
be safely considered as precious.’® 

Canon 1532, § 1, further states that the permission is to 
come from the Holy See when there is question of alienating 
goods whose value is in excess of 30,000 lire. Rather than 
enter into a discussion of the various opinions as to the 
equivalent of 30,000 lire,?° it will suffice in practice to follow 
the most common opinion which has signally been looked 
upon with favor by the Holy See, particularly in the Instruc- 
tion of the Sacred Congregation of Religious to religious 
Superiors in the United States.24 In this Instruction, 
6,000.00 gold dollars was designated as the equivalent of 
30,000 lire. Since 1934, the sum of $6,000.00 is considered 
actually equivalent to $10,159.14. Hence, the alienation of 
temporal goods that exceed $10,159.14 in value requires the 
intervention of the Holy See. This is the common law, or 
would it be proper to say, it was the common law, because on 
July 13, 1951, the Sacred Consistorial Congregation issued a 
decree affecting this sum of money. This decree declares that 
as long as present conditions endure and subject to the will of 
the Holy See, recourse must be had to the same Apostolic See 
whenever there is question of a sum of money which exceeds 
10,000 gold lire.** Thus, the amount mentioned in the Code 
has been lessened by two-thirds. Moreover, quoting a third 
volume of Bouscaren’s CANON LAW DIGEST, Creusen-Ellis in 
their 1953 edition of RELIGIOUS MEN AND WOMEN IN THE 
copE ”* state that on January 29, 1953, the Sacred Congrega- 
tion of Religious published the present day equivalents of 

19§. C. Concilii, Dioecesis N. Donariorum Votivorum, 12 iulii 1919—AAS, 
XI (1919), 417. 


20 For further consideration of the opinions concerning the monetary equiva- 
lents, cf. Stenger, pp. 131-135. 


21 See footnote 4, above. 


228. C. Consist., Decretum, 3 iulii 1951—AAS, XXXXTIT (1951), 602-603. 
See also §. C. Concilii, Declaratio, 17 decembris 1951—AAS, XXXXIV 
(1952), 44. 


23 Page 113. 
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10,000 gold lire, designating 5,000 U. 8. paper dollars as the 
equivalent for all countries in North and Central America. 
It can be seen that these decrees considerably lessen the 
alienatory powers of Local Ordinaries. 

Of course, one is well aware of the fact that Ordinaries have 
been given special faculties whereby they may authorize the 
alienation of property whose value does not exceed 10,000.00 
gold dollars, or in actual value, 16,931.90 dollars. In the use 
of this faculty real necessity must be present and insufficient 
time for recourse to the Holy See must be verified. Moreover, 
Ordinaries who use this faculty are severely charged to im- 
mediately notify the Holy See upon the completion of the 
transaction.” 

The request that is forwarded to the Holy See will, of course, 
be directed to the Congregation that is competent to give the 
permission.”> Hence, by the Holy See is meant the Sacred 
Congregation of the Council if the matter concerns seculars; 
the Sacred Congregation of Religious for religious Institutes, 
Third Orders, and Societies of men or women living in com- 
munity without vows; the Sacred Congregation for the Propa- 
gation of the Faith for those within the territories under its 
jurisdiction, and even for Institutes and Associations placed 
under its complete jurisdiction; the Sacred Congregation of 
the Oriental Church for those who administer goods belonging 
to a moral person of an Oriental discipline; the Sacred Con- 
sistorial Congregation if the transaction concerns strictly 
diocesan property; the Sacred Congregation of Seminaries and 
Universities if the stable goods of a diocesan seminary are to 
be affected. 

Along this line, one wonders whether the Ordinary’s faculty 
that emanates from the Sacred Congregation of the Council 
could be rightly used except with regard to the alienation of 
property of seculars. One questions whether usurpation of 
jurisdictional competence would occur in attempting to use 


24 Index Facultatum Quinquennalium, Formula IV, ex S. C. Concilii, ad 5. 
°5 Heston, pp. 104-105; Stenger, pp. 130-181. 
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this faculty, e. g., for transactions that properly belong, say, 
to the Sacred Congregation of Religious or the Sacred Con- 
sistorial Congregation.”® 

The legitimate Superior whose permission is required for 
validity is the local Ordinary when it is a question of alienat- 
ing goods whose value does not, according to the latest decree, 
exceed 5,000 dollars. In the granting of this permission, the 
local Ordinary is, depending on the amount involved, directed 
to obtain the consent and/or advice of three groups, namely, 
the interested parties, the Diocesan Board of Administrators, 
and the Diocesan Consultors.”” 

Thus, according to the present decrees, if the alienation is 
directed to goods whose value is not in excess of $5,000.00 but 
is more than 200 gold dollars, then, for the validity of his 
permission, the Ordinary must have obtained the consent, 
note the consent and not merely the advice, of all three 
groups.”® 

If the goods to be alienated do not exceed 200 gold dollars 
in value, then, for validity, the consent of the interested 
parties is needed together with the advice of the Diocesan 
Board of Administrators.”* In the presence of the dispute 
surrounding canon 105, the failure to secure the advice of the 
Diocesan Board of Administrators would not subject the 
Ordinary’s permission to invalidity. 

If the transaction is of little importance—minimi momenti 
—the Ordinary can licitly permit the proposed alienation 


26 Hannan, “Sale of Ecclesiastical Property to Ecclesiastical Corporation,” 
The Jurist, VIII (1948), 238-239. 


27 Canon 1532—§2. Si vero agatur de rebus quae valorem non excedunt 
mille libellarum seu francorum, est loci Ordinarius, audito administrationis 
Consilio, nisi res minimi momenti sit, et cum eorum consensu quorum interest. 
§3. Si denique de rebus quarum pretium continetur intra mille libellas et 
triginta millia libellarum seu francorum, est loci Ordinarius, dummodo acces- 
gerit consensus tum Capituli cathedralis, tum Consilii administrationis, tum 
eorum quorum interest. Cf. also Heston, pp. 114-116. 


28 Canon 1532, § 3. 
29 Canon 1532, § 2. 
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without seeking the consultation of the Diocesan Board of 
Administrators. However, even in this instance of little im- 
portance, for validity, the consent, not merely advice, of the 
interested parties is demanded.” 

It is well, in this context to mention a decision of the Sacred 
Congregation of the Council which states that when the 
Diocesan Board of Administrators and the Diocesan Consul- 
tors disagree, the one giving consent, the other withholding 
consent, the Ordinary has no right to supply the consent of 
one or the other group.* Hence, if the consent is not forth- 
coming, or apparently withheld without reason, the Ordinary’s 
only canonical solution is to have recourse to the Holy See. 

The solicitude of the Holy See for the patrimony of ec- 
clesiastical moral persons is perhaps in no place more clearly 
noted than in paragraph 4 of canon 1532. In this place, the 
Holy See foresees a gradual impoverishment of the Church 
accomplished by successive alienations of smaller amounts of 
divisible property. For this reason, the law imposes, under 
validity, an obligation to state in the request for permission 
or consent to alienate, what portions of the property have 
already been alienated. This paragraph in using the phrase 
“in petenda licentia aut consensu” seems to indicate that 
not only must the administrator indicate to the Superior what 
portions have been alienated but even that the Ordinary must 
convey this information to the groups whose consent he seeks. 

As a further safeguard, the Pontifical Commission for the 
Authentic Interpretation of the Canons, in response to a 
Dubium, stated that when there are several objects whose 
individual value places them within the powers of Local 
Ordinaries but whose aggregate sum exceeds the powers of 
Local Ordinaries, then in the disposing of these goods, the 
permission of the Holy See is needed when the individual 
alienations are morally one.*? 


80 Canon 1532, § 2. 


318, C. Concilii, Decisio, 14 ianuarii 1922—AAS, XIV (1922), 160. 


32 Pontifica Commissio Interpretationis, 20 iulii 1929, ad V—AAS, XXI 
(1929), 574. Cf. Cleary, pp. 85-87; Heston, p. 113. 
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Thus far consideration has been given to the solemnities to 
be observed in preparing for the alienation. The Code in 
canon 1531, likewise governs the formalities of the act itself.** 
The first of these forbids the disposal of Church goods for any 
price or consideration which is less than that indicated by 
the appraisal. This enactment follows logically from the law 
which in the first place orders the estimate. The estimate 
would be meaningless without the necessity to obtain at least 
the estimated price. When the estimated price is not forth- 
coming, even then, the goods may not be let go for a lesser 
price but rather a new estimate is to be drawn up so that this 
provision of the law may be followed.** 

The disposal of the goods is to be made by public auction, 
or must at least be publicly announced, unless circumstances 
would advise a different method. The goods shall be conceded 
to the one who, all things considered, offers the better price.*° 

Paragraph three of canon 1531 stipulates that the money 
obtained from the alienating of goods shall be carefully, safely, 
and usefully invested for the benefit of the Church. A decision 
of the Sacred Congregation of the Council in 1919 holds that 
this obligation to invest the proceeds is absolute.** Hence, 
one must look to the Holy See for permission to spend money 
accruing from the disposal of Church goods. Any lesser 
Superior, although empowered to permit alienations is not, 
by that fact, enabled to dispose with this formality. The 
principle involved here is that the condition of the Church, 
made worse by an alienation, is reintegrated through the in- 
vested proceeds. 

33 Canon 1531—§1. Res alienari minore pretio non debet quam quod in 
aestimatione indicatur. § 2. Alienatio fiat per publicam licitationem aut saltem 
nota reddatur, nisi aliud circumstantiae suadeant; et res ei concedatur qui, 
omnibus perpensis, plus obtulerit. §3. Pecunia ex alienatione percepta caute, 
tuto et utiliter in commodum Ecclesiae collocetur. 

34 Cleary, p. 67; Heston, p. 92. 

35 For further consideration of this, cf. Heston, pp. 93-96. 


369. C. Concilii, Dioecesis N. Donariorum Votivorum, 12 iulii 1919—AAS, 
XI (1919), 418. Cf. Byrne, pp. 39-48; Hannan, “Investment of Proceeds of 
Alienation,” The Jurist, XI (1951), 525-526. 
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Byrne, who wrote on the INVESTMENT OF CHURCH FUNDS 
holds that this investment is an act of extraordinary adminis- 
tration and consequently, in virtue of canon 1527, § 1, is 
contingent upon the approval of the local Ordinary.** 

Heston points out that authors are not in agreement as to 
the necessity of special and specific authorization to dispose 
of the proceeds in the case wherein alienation was permitted 
for the precise purpose of meeting special and urgent needs.*" 
Clearly, the request to alienate in order to satisfy some pres- 
sing need could hardly be considered as granted if only the 
alienation and not the disposal of the proceeds was approved. 
The Holy See will usually make provision for the use of funds 
when it authorizes the alienation. But lesser Superiors are 
not so commissioned by the common law but rather are re- 
stricted by it so that the revenue must be invested. 

The insistence upon this point by competent authors is 
unanimous.*® Still it would be interesting to propose a 
Dubium to the Holy See stated somewhat as follows: In view 
of canon 1532, §§ 2, 3, which gives the local Ordinary power 
to authorize alienation and having in mind canon 1530, § 1, 
2°, which indicates urgent necessity as a just cause for so act- 
ing, it is asked whether the local Ordinary may also give per- 
mission to expend the money obtained from an alienation 
when the very purpose of permitting the alienation in the first 
place was to obtain money for such use? Should this bring a 
negative reply, then the dispensatory power under canon 81 
would seem, in urgent cases, to be the only solution for 
Superiors subordinate to the Holy See.*° 


87 Byrne, p. 45. 
38 Heston, p. 97. 
39 Byrne, pp. 39-43; Heston, p. 97. 


40 Stenger, p. 137. He asserts that the praxis curiae recognizes the use of 
canon 81 with reference to mortgages. Danagher holds that it is safe to ex- 
tend this to other transactions that involve alienation—Cf. Danagher, “ The 
Canon Law of Alienation as it Affects Chancery Office and Parish Adminis- 
tration,” page 5, a paper delivered at the Regional Meeting of the Canon Law 
Society of America on September 25-26, 1951 at Denver, Colorado. 
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It has been indicated that according to canon 1533, the 
solemnities demanded for alienation properly so called, are 
also required for any contract whereby the status of the 
Church may be imperiled in any way. Moreover, whatever 
the civil law in a country decrees about contracts and pay- 
ments of all kinds, the same is to be observed also as the canon 
law in ecclesiastical matters with the same effects, except in- 
sofar as the civil law is contrary to the Divine Law or where 
canon law rules otherwise.*! 

Donations are treated under the title De Contractibus, im- 
mediately after the norms concerning alienation. In general, 
ecclesiastical administrators cannot give away property which 
forms part of the stable capital of the moral person without 
the authorization required for alienation, nor shall they pre- 
sume to make donations from the non-capitalized movable 
goods, except in small and moderate amounts as sanctioned 
by legitimate custom of the place. To make such donations 
requires a just cause such as remuneration, or piety, or 
christian charity.*? Administrators, moreover, may not re- 
fuse donations made to the Church without the permission of 
the Ordinary.*? 

Pledges, mortgages, and the contracting of debts are con- 
sidered in canon 1538. This canon states that if the goods of 
a Church are for a legitimate reason to be pledged or mort- 
gaged or debts are to be contracted, the legitimate Superior 
who has the right to grant permission shall insist that previ- 
ously all interested parties be heard, and shall see that the 
debts are paid as soon as possible. The Ordinary shall deter- 
mine for this purpose the annual rate at which the debt is to 
be extinguished. 

The condition of the Church may be imperiled in many 
ways, notable among these are mortgages and contracting of 
debts. The classical authors distinguished between the special 


41 Canon 1529. 
42 Canon 1535. 
43 Canon 1536, § 2. 
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mortgage and the general mortgage—only the former was 
placed under alienation. Authors since the Code continue 
this practice. In American civil law the general mortgage 
as such is nonexistent, although similar to it is borrowing on a 
general credit rating through unsecured notes or bonds. 

The holding of any mortgage in American civil law is 
equivalent to possessing a real right against the property. 
When this mortgage is placed on stabilized Church property, 
the Church is exposed, in the event of foreclosure, to the 
danger of a diminution of her stable capital. In deciding 
whether a proposed mortgage comes under the laws of aliena- 
tion, one must look to the nature of the security. The same 
may be said about the contracting of debts. 

If the security given is all or a portion of stable capital, the 
contract is subject to the rules of alienation; if the security 
given is non-stable capital, the transaction is not subject to 
the rules of alienation, provided the non-stable capital offered 
as security is amply sufficient to meet the debt in case of de- 
fault. 

Even when a loan is obtained on a general credit rating 
through unsecured notes or bonds, the laws of alienation 
might become applicable, depending upon whether the stable 
capital might be jeopardized. The mere fact that no real 
right (2ws in re) over Church property is conveyed does not 
necessarily exclude such a transaction from alienation. Even 
when no security is given, if a contract is negotiated, the en- 
tire assets of a person are subject to repayment of the debt. 
Borrowing of this kind gives to the creditor only in personam 
rights which, nevertheless, are potential in rem rights, so that 
in the instance of default, the current assets would be seized 
and even a judgment against stable assets would be obtained 
if the current assets were not sufficient. For example, a debt 
is proposed in the amount of $100,000.00 and the current or 
non-stable capital is in the amount of $85,000.00; the stable 
capital, then, factually becomes security in the amount of 
$15,000.00. Even though no specific portion of stable capital 
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is mentioned as security, nevertheless, in the event of default, 
a portion of the stable capital would be attached. Hence, the 
transaction is such that the condition of the Church might be 
made worse.** 

There are numerous other contracts that might be con- 
sidered, such as construction mortgages, the purchase money 
mortgages, annuity contracts, exchange of securities, refinanc- 
ing, contracts of lease and rental, etc. Time curtails the 
analysis of these. In the economy of time, even the legisla- 
tion peculiar to religious has been omitted, as well as the 
penal sanctions affecting improper alienations. 

Despite the complex and restrictive norms governing the 
inalienable property of the Church, it should be remembered, 
as Cleary so well expresses it, that alienation is not to be con- 
sidered as something to be abhorred, as having a certain 
inimical foree, but rather as one of those legitimate rights 
which the Church has over her property.*® 

44 For a lucid analysis of the relation between mortgages and alienation, 


ef. Stenger, pp. 75-113. See also Hannan, “ Refinancing a Mortgage,” The 
Jurist, II (1942), 57-58. 


45 Cleary, p. 2. 
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Tur EXAMINATION OF WITNESSES IN CANON AND Civit Law 


Part II ** 


N Canon Law, before a witness gives his testimony, he 
must take an oath, at which the parties or their procura- 
tors may assist, to tell the truth and only the truth. Ex- 

ception to this general rule is made when the witness is unfit 
or suspected or when a dispensation from the oath is allowed 
because there is question of only the private rights of the 
parties and both parties give their consent. In every case, 
when the oath is not administered, the judge is, however, to 
warn the witness of his serious obligation to tell the truth." 
There is also provision in Canon Law, without counterpart 
in Civil Law, for the witness to take an oath, at the comple- 
tion of his examination, assuring the court that he has in fact 
told the truth. This can be demanded when the gravity of 
the case or the circumstances of the testimony seem to in- 
dicate.°° In addition, a witness might be asked to take an 
oath to keep secret the questions asked and the answers given 


either on a permanent basis or until the publication of the 
process."? 


* Paper presented by the Reverend Paul V. Harrington, J.C.L., at the 
Eastern Regional Conference Meeting of The Canon Law Society of America, 
held at New York City, May 19-20, 1954. 


** This Part II concludes the treatment of this subject; Part I appeared 
in the July issue of The Jurist for the current year. 


108 Canons 1767, 1758, 1763. 
109 Canon 1768. 
110 Canon 1769. 
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In Civil Law, before a witness may be permitted to testify, 
he must swear or affirm that he will tell the complete truth in 
regard to the matter under inquiry, so far as he may be in- 
terrogated thereto. At common law, all witnesses were re- 
quired to be sworn, but at a later date special statutory pro- 
visions were made that persons, who entertained conscientious 
objections to the taking of an oath (e.g., Quakers, Moravians, 
Separatists and other groups) by reason of their interpretation 
of the Gospels (Matt. 5, 34; James 5, 12), might declare and 
affrm that the testimony they were about to give would be 
the “truth, the whole truth and nothing but the truth, under 
the pains and penalties of perjury.” 

Tradition or statute usually prescribes a definite ceremony 
to accompany the administration of the oath, e.g., the witness 
shall stand and raise his right hand (Gen. 14, 22; Deut. 32, 
40; Dan. 12, 7); or that he shall place his hand upon the 
Bible as the oath is repeated to him; or that he shall kiss the 
Bible.” It is generally held, however, that the omission of 
the ceremonial does not invalidate the oath, provided it is 
actually administered in some form.’ 

Where a witness professes a religion other than Christianity 
and his creed prescribes a special ceremony to impose on him 
the obligation to speak the truth, the court, in its discretion, 
may permit the oath to be administered in accordance with 
that ceremony.** Thus, in the English Colonial Courts, a 
Mohammedan is sworn on the Koran, with which he touches 
his head; a Jew upon the Pentateuch; Parsees upon the Zend 
Vesta; Hindus upon the Vedas; Chinese in the ceremony of 
breaking a saucer or killing a cock, which symbolizes the fate 
awaiting them, if they swear falsely.” 


111 Busch, sec. 241. 
112 Busch, ibidem. 
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A witness should be sworn when he is first presented to 
testify and need not be resworn, if, perchance, he is recalled 
at a later time.2* The court has the right to decide whether 
each witness will take the oath separately or as a group." 

If by inadvertence, a witness begins to testify without hav- 
ing taken the oath, he may be sworn after the omission has 
been discovered and brought to the attention of the court, 
and his subsequent declaration, under oath, that his previous 
testimony was true renders it acceptable.*** 

The Canon Law makes provision for the situation where a 
person, involved in judicial proceedings, either as a party or 
witness, is not conversant with the vernacular and the inter- 
rogating judge is not familiar with his particular language, 
for it indicates that, in such circumstances, an interpreter, 
who is acceptable to both contestants, and who is put under 
oath, should be designated and employed by the Tribunal.*® 

The Civil Law, likewise, has similar provisions for it allows 
the intervention of an interpreter in at least three distinct 
instances—when a witness does not understand the English 
language or does not understand or speak it sufficiently well 
to permit of an intelligent presentation of his testimony,’ a 
deaf-mute who can be examined only by an interpreter in 
sign language,’*' and finally in the case of a person, who is 
suffering from a speech impediment, which renders his replies 
unintelligible to an ordinary person and in this latter instance 
the answers may be repeated by another who is familiar with 
and understands the witness’ speech.!” 
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In each case, the admission or rejection of an interpreter 
rests in the sound discretion of the court,!* and this discretion 
must at all times be exercised prudently, with due reflection 
being given to the one essential consideration as to whether or 
not an interpreter is necessary for the party, calling the 
witness, to present adequately and intelligibly the facts within 
the witness’ knowledge.1* 

The person selected as an official interpreter, should be 
familiar with the English language, which is always to be 
preferred in giving testimony,’”* and also the native language 
of the witness, as well as being disinterested and unbiased.?”° 

It is deemed advisable that the form of interpretation em- 
ployed should follow this rule that the examiner’s question is 
literally translated into the language of the witness and the 
reply of the witness is exactly translated into the English 
equivalent of the exact foreign words used by the witness.’*" 
It is pointed out that the common difficulty with inexperi- 
enced interpreters, who may be otherwise competent, is that 
they will substitute for the second person question of the ex- 
aminer and the first person reply of the witness their own 
idea of third person equivalents, e.g., instead of translating 
the question literally, they will say, “ He is asking you to tell 
him etc.” and in rendering the answer, will say, ‘“ He says he 
ete.” 

The main objection to this system is that the answers do 
not necessarily represent the true substance of what the 
witness has stated and also vital testimony may thus ac- 
cidentally be withheld.'® 


123 People v. Lecang, 213 Cal. 65, 1 Pac. (2nd) 7; People v. Young, 108 Cal. 
8, 41 Pac. 281. 
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As to the actual proposing of questions, in trials conducted 
under Canon Law, the Code directs that the examination is 
to be conducted by the judge, his delegate or Auditor and by 
no one else and is to be based on the positiones submitted by 
the advocate, the questions prepared by the Defender of the 
Bond and also ez officio questions of the judge.’ If the ad- 
vice of Hughes is followed **° that it is more satisfactory for 
the entire collegiate tribunal to be present at the interrogation 
of parties and witnesses and thus have a better opportunity 
of arriving at a decision in the case, it is the presiding judge 
or his Auditor who questions the party or the witness. The 
associate judges, with the consent of the presiding judge, can 
also intervene and propose questions.**! If the party, and his 
advocate or procurator are present, they may submit ad- 
ditional questions to the judge and if he thinks them to be 
relevant and fair, he, in turn, will propose them to the witness. 
The same privilege is accorded to the Defender of the Bond 
and the Promoter of Justice, if they intervene in the 
process."*? 


In summary on this point, in order to preserve the required 
decorum and proper order in the proceedings, the Code de- 
clares that all questions to be proposed to the witness, by any 
officer of the court, who has the right to enter questions, are to 
be submitted directly to the presiding judge, his delegate or 
Auditor, who will place them before the witness, if he judges 
that they are relevant, material and fair. No other person, 
official or otherwise, has the right to question the witness 
directly. If the presiding judge or the one who takes his 
place rejects the additional questions submitted and the party 
or official insists that they be asked, an incidental question 


129 Canon 1778, § 1. 
180 Witnesses in Criminal Trials of Clerics, p. 87. 
131 Coronata, Institutiones, III, p. 214. 
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arises and it is to be handled in accordance with the canons 
which refer to the handling and solution of incidental ques- 
tions.**3 

The prescriptions of the Civil Law in reference to the ex- 
amination of the witnesses and the proposal of questions are 
notably different from those just described. In such trials 
not only the respective attorneys may question the witnesses 
but also the parties themselves, if they are prosecuting or 
defending their own case, the court itself and the jurors. 


A. RicgHtT or Party APPEARING Pro Se TO CONDUCT 
EXAMINATION. 


Both under common law and by statute and practice in the 
courts of this country, a party may appear in court, without 
benefit of counsel, and prosecute or defend his own case. In 
this eventuality, he has full right, subject, however, at all 
times, to the same control which the court imposes on at- 
torneys, to conduct his own case, i.e. to examine jurors, to sub- 
mit evidence, to cross-examine witnesses and to present argu- 
ments to the court and jury.’™ 


B. Ricut or ATTORNEY TO CONDUCT EXAMINATION. 


In practice, the examination of witnesses is usually con- 
ducted by the attorneys and the trial judges are content to 
leave the presentation and routine examination of witnesses 
to the counsel, since they are presumably prepared to present 
their respective contentions; they know the essentials of their 
claim or defense; they know who the witnesses are; the order 
in which they desire to call them and the competent and rele- 
vant facts within their knowledge about which they desire to 
interrogate them. On the other hand, the trial court has 
very little knowledge of the essentials of the case and, in fact, 
this meager knowledge is confined to what it has gleaned from 
a cursory examination of the pleadings. Thus the attorney is 
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in a better position to conduct an intelligent and detailed ex- 
amination for purposes of establishing truth. 

However, the court is vested with a broad discretion in 
regulating the examination of witnesses by counsel; it may 
intervene to protect a witness from unfair treatment by an 
attorney,** or from questions which are repetitive, designed 
to confuse the witness or otherwise upset him.*° By the 
same right, the court may admonish,**’ reprimand or punish 
an overzealous, evasive or insolent witness.’** 


C. Ricut oF JURORS TO ASK QUESTIONS. 


There are two schools of thought as to the desirability of 
permitting jurors to ask questions of witnesses. On one hand, 
there are cases which suggest that trial courts should en- 
courage the practice.*®® In the case, State v. Kendall, it was 
said in substance that jurors should be encouraged to ask 
questions provided that the sound discretion of the courts 
allow and that the question is not in violation of the general 
rules established for the eliciting of testimony. It must be 
done in an orderly fashion for the evident purpose of discover- 
ing truth. 

On the other hand, there are cases which declare that the 
practice is dangerous and ought not be encouraged and that 
the privilege should only be extended with great caution.'!® 
In the case White v. Little, it was stated: “ Generally, jurors 
are not familiar with the rules governing the admission of 

135 Judd v. State, 41 Ariz. 176, 17 Pac. (2nd) 720; Bales v. Evans, 182 Mich. 
383, 148 N. W. 790. 

136 Busch, sec. 245. 
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evidence and in the very nature of such a situation, counsel, 
quite naturally, will hesitate to object to a question pro- 
pounded by a juror, even though it may be incompetent, and 
this practice is so dangerous to the rights of the litigant that 
he cannot encourage the practice.” 

It is generally held that the granting of such permission to a 
juror lies within the sound discretion of the court but, when 
allowed, the court, to save counsel embarrassment, should 
accompany the permission with a statement that the question 
and answer will be subject to any proper objection which 
either counsel might later wish to assert.’*? 


D. RIGHT oF THE CouURT TO CONDUCT EXAMINATION. 


The trial judge is not only vested with a wide discretion to 
control the examination of witnesses but has the undoubted 
right, in an appropriate case, to intervene to ask questions for 
the purpose of informing himself or the jury on material 
matters which have not been thoroughly treated;'*? or are 
obscure ;**? or to afford a witness an opportunity to explain a 
particular answer ;*** or to assist a confused or hesitant wit- 
ness;**° or to force an unwilling or evasive witness to answer 
questions ;*** and, in general, whenever such interrogation, in 
the opinion of the judge, will further the administration of 
justice.“** ‘To accomplish these purposes, the judge may ask 
leading questions.*** 
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When the trial judge intervenes, he must be careful not to 
ask questions which imply hostility toward or doubt as to the 
credibility of a witness;*® or which indicate a preference as 
between the parties;’*° for such questions may constitute re- 
versible error.’ 

In this same vein, it should be noted that the court, on its 
own motion, may recall a witness and re-examine him as to a 
fact which had not been previously touched either on direct 
or cross-examination or to explain a previous answer;** or the 
court may even have a particular person summoned whom it 
has reason to believe is a witness to some material fact in the 
case.1°? 

The Code of Canon Law indicates that the questions are not 
to be made known to the witnesses before the trial,*** but if 
it is necessary to refresh his memory because the matter is so 
remote in time, the judge may advise the witness in advance, 
if he thinks it can be done without any danger.*** The reason 
for this stipulation is the danger of witnesses suborning them- 
selves,’ and thus the judge should only indicate, in a general 
way, the scope of the questions to be proposed.” 

This, however, cannot be interpreted so as to rule out the 
possibility of an advocate discussing the case with the wit- 
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nesses before the libellus is formally presented to the tribunal, 
since this is absolutely necessary if he is to gain any knowledge 
of the evidence that is to be submitted. However, pre- 
cautions should be taken that he does not unduly influence 
the witness by putting thoughts into his head or words into 
his mouth. This can be accomplished securely if the advocate, 
after he has outlined in general his particular interest to the 
witness and the matters that are material, allows him to give 
all of the information he possesses and only interjecting a 
question, where he deems it necessary. 

As to the manner in which testimony is to be given, the 
Code states that it is to be oral without having recourse to 
the reading of a written statement unless there is question of 
figures and accounts, in which case the witness may consult 
notes which he has in his possession.°* The reason for this 
precaution is that a prepared statement could easily be not 
the expression of the true mind of a witness but rather that of 
one intending to commit perjury or it could be the reflections 
of one of the interested principals.°? Lega-Bartoccetti is of 
the opinion that this canon should not be interpreted too 
strictly so that other documents, in addition to figures and 
accounts, might be read by the witness, e.g., letters and ex- 
cerpts from diaries.’ 

It is indicated that the questions proposed to a witness 
should be both general and particular. The former should 
refer to his given name and family name and this for purposes 
of identification. It should also inquire as to his birthplace, 
age, religion, parental background, occupation or profession, 
possible relationship or friendship with the contesting par- 
ties.1°t The reason for these latter general questions is to 
determine the intellectual capacity of the witness, his credi- 
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bility, his possible bias or interest in the eventual outcome of 
the case and other indeterminate factors which definitely in- 
fluence the probative evaluation or importance of the testi- 
mony.’ 

The particular questions should be concerned with the per- 
tinent and material details which specifically refer to the 
issues previously formulated at the Contestatio Litis.°°* In 
addition to the facts to which the witness testifies, he is also 
to be questioned as to the source of his knowledge—was it 
proper knowledge, which he personally observed or perceived 
or did he learn it from another? In this latter case, did he 
learn of it directly from a person who observed or perceived 
it or only indirectly from common rumor or gossip? The 
source of a witness’ knowledge has an important bearing on 
the probative value of the testimony because the information 
is only as trustworthy as the source from which it was ob- 
tained. Also, the judges must be wary if there is a common 
source for the knowledge of all of the witnesses, as that might 
indicate collusion or an attempt to commit perjury. 

The time when the witness received the knowledge should 
also be investigated—whether it was in tempore suspecto vel 
an tempore non suspecto as this particular factor very often 
influences the truthfulness, veracity and reliability of the in- 
formation given, especially by the parties involved.1* 

The quality of the questions to be proposed to the witnesses 
should be such that they are brief, simple, sincere, devoid of 
craftiness or subtlety, not suggestive or offensive, at all times 
pertinent to the case, adapted to the intelligence of the witness 
and set forth in the ordinary language of the people.*® 

Some of these qualities are self-explanatory, while a few of 
them deserve words of explanation. The canonical writers 
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define and describe a leading or suggestive question by saying 
that it presumes a fact which it is the purpose of the trial to 
prove or by stating that because of a reference to a particular 
person, quality or circumstance it is implied that the fact, 
contained in the question, has already been admitted or testi- 
fied to when actually, it is the point to be proved. In 
general, these writers indicate that a judge must be careful 
in regard to the questions he proposes lest the witness clearly 
perceive from the tenor of the questions what the nature of 
the reply should be." From this it can be gathered that any 
question, which indicates a desired or expected answer, is to 
be labeled as leading and suggestive and thus not to be pro- 
posed. 

It is claimed that such questions are proscribed because they 
take advantage of a witness, embarrass him and considerably 
restrict his freedom of response.’®® Lega-Bartoccetti has the 
somewhat fanciful remark in respect to leading questions, 
“that the witness will answer before the judge in such a way 
that he will not hurt the judge, whom he fears and for whom 
he has reverence, or the party who introduced him into the 
case. Thus, if he hears the judge assert a fact, he will easily 
be induced to assent to it, lest he should incur his wrath or 
lest he irreverently contradict him.” * 

For the purpose of avoiding leading and suggestive ques- 
tions, it is advised that the examiner begin with the general 
and proceed to the particular and in that way, before a specific 
question is proposed, the witness will have already testified 
to the fact or incident in question and thus there is no danger 
of suggesting an answer. Likewise, once the witness has at- 
tested to a fact, that matter becomes the subject of legitimate 
questions. Also, it is recommended that judges refrain from 

166 Whalen, loc. cit., p. 186; Hughes, loc. cit., p. 96; Coronata, ibidem, p. 215; 
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describing facts about which the interrogation is concerned 
and impose the burden of description on the witness by fitting 
questions.’ 

Some examples of leading and suggestive questions, gleaned 
from canonical sources, might be in order: “ Did John call 
Teresa a wicked woman?” (faulty because it refers to a 
personal characteristic).17! ‘‘ Did you notice that the motor- 
man had hold of that brass handle and operated it in anyway 
on that occasion, just previous to the accident?” (ruled out 
because the question presupposes a fact to be proved).*? 
“Did your separation from your husband happen as a result of 
any affection on your part for the defendant?” (likewise ruled 
out because it assumed a fact to be proved).*** Questions be- 
ginning with the phrase: “it is known to the court” are not 
acceptable because they suggest that the answer was already 
known to the court and needed only confirmation; in addition, 
questions beginning with the phrase “is it true that” are also 
objectionable because they suggest an affirmative answer to 
the witness.’ 

It is noted that leading questions do not render an entire 
process null but as a rule only deprive the answers, obtained 
in this fashion, of juridical value.*” 

The only seeming exception to the rule, barring leading 
questions, seems to be the re-examination of a witness, for 
Whalen states that “it is with difficulty that leading questions 
can be avoided in the reexamination of witnesses.” 1* It will 
be evident that the Civil Law is not as strict in setting forth 
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what constitutes a leading question and is more liberal in ad- 
mitting exceptions to the general rule which rejects them. 

A brief consideration of one of the other qualities, de- 
manded by the Code, might be given here, i.e., the relevancy 
of the questions. It is admitted by all that questions, whose 
only purpose is the satisfaction of curiosity, are entirely ob- 
jectionable and that no witness is obligated to answer a ques- 
tion that is entirely irrelevant and immaterial. The principal 
difficulty, in this matter, is the determination of the relevancy 
or irrelevancy of a particular question. 

Obviously, any question or series of questions, which per- 
tain directly to the issues involved in a case, are pertinent 
and admissible. But the contrary does not necessarily cause a 
question to be entirely irrelevant. Thus, for example, any 
question “which will tend to elucidate a transaction, to 
identify any of the parties, to show motive or intent is per- 
tinent and relevant, and it must enable a witness to prove or 
disprove, to illustrate or corroborate some relevant fact.” 177 

Lega-Bartoccetti points out that “ questions can seem not 
to be pertinent because they are somewhat removed from the 
object of the case but truly pertain to it very much, since they 
pass from the more general circumstances of the matter to 
the particular and in this way the witness is led by the hand 
to the revelation of the truth. In this, the author continues, 
there is no fraud or suggestion but rather there is indicated 
the excellence of one who knows how to pass from the general 
to the specific with the result that the witness, who easily 
assents to the more general questions as not pertinent, later 
finds himself committed, unwilling or otherwise, to disclose 
many things which perhaps he preferred to withhold or not 
fully to divulge.” ** 

Thus, questions, which prepare the ground for more per- 
tinent questions to follow, should not be judged to be ir- 
relevant and thus subject to exclusion, but rather should be 
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admitted as indirectly relevant and necessary for the party to 
prove his case.’ 

Although the criteria established by the Code for the evalu- 
ation of testimony is not directly related to the topic of this 
paper, nevertheless one of the criteria—the mental criterion— 
must be kept in mind, during the examination of the witness, 
in order that the source of his knowledge might be properly 
determined. The mental criterion indicates that the knowl- 
edge might be direct and personal, insofar as it was received 
by the witness from his own visual or auditory perception, 
or based on mere credulity or belief, received from rumor or 
report or finally from hearsay.*®° 

In addition to veracity, a witness must also have knowledge 
and thus in the proper and strict sense of the word, only that 
person is a true witness, who has perceived something with 
his own senses—especially of sight and hearing,’** and thus 
testifies to what he has learned. However, even the testimony 
of a witness, which is based on direct and personal observa- 
tion, is not to be believed: 

1) when his testimony labors under many exceptions; 

2) when the testimony refers to an occurrence which hap- 
pened at some remote time; 

3) when he testifies not about the facts perceived but about 
some legal element involved in the case.*™ 

Witnesses de credulitate testify that they believe a fact to 
be true because various presumptions, conjectures and cireum- 
stantial evidence favor its truth. As is evident, these wit- 
nesses do not testify to facts directly and therefore are not 
witnesses in the strict sense of the word. They do not enjoy 


any more credence than the incidents or circumstances upon 
which their testimony rests.!5* 
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Because of the difficulty in proving domestic matters and 
personal or intimate affairs, e.g., the consummation of a mar- 
riage or the presence of the impediment of impotency, because 
of the paucity of witnesses, who have direct knowledge, wit- 
nesses de credulitate are admitted. In cases of non-consum- 
mation or impotency, witnesses septimae manus, who are to a 
certain extent witnesses de credulitate, are allowed 1** but 
their testimony does not, of itself, have the force of full proof, 
unless it is confirmed by other adminicular proofs and argu- 
ments. If such a witness testifies that he believes a fact to be 
as the party states because he learned of it from this same 
party and/or another person in tempore non suspecto, then it 
is clear that the credulity of the witness is tantamount to 
knowledge for anyone who knows something in the above 
fashion, knows it with certainty as if he had perceived it with 
his own eyes.1*° 

By reason of the source of knowledge, witnesses de fama 
are next to be considered. Such witnesses do not testify 
directly to the facts themselves, but rather testify to the 
rumor concerning said facts. Reiffenstuel divided rumor into 
two classes, depending on how sizable a majority of the com- 
munity knew of the rumor: 

1) The first class, he termed fama or rumor proper and this 
category is said to exist if a whole village or city or the 
majority of people asserts something. 

2) The second category, he termed rumor in the improper 
sense and this exists if a minority of the populace asserts 
something,'** and ordinarily induces merely a suspicion or a 
presumption and has probative value only if there is positive 
value to the evidence.**” 


184 Canon 1975, § 2. 
185 Lega-Bartoccetti, loc. cit., p. 736. 
186 Jus Canonicum Universum, Lib. II, Tit. XX, n. 392. 
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General rumor may be used_as a method of proof in certain 
circumstances and especially in matters which are difficult to 
prove, provided that the source of the rumor is traced and is 
legitimately proved and established.*** In order to constitute 
juridical proof with probative value, the rumor must be uni- 
form, constant and perpetual; it must not be vague or con- 
trary. The rumor has the force of full proof if two witnesses, 
above all exceptions, testify that the community actually 
believed the fact, which was the basis of the rumor; on the 
other hand, only semi-plena probatio is accorded the rumor 
if the two witnesses merely give the reason for their knowl- 
edge and statement but this is enhanced to full proof if other 
adminicular arguments are added. However, the rumor is 
considerably weakened in its probative value, if contrary 
proof, which is marshalled against it, is actually stronger than 
the proof of the rumor itself.*®® 

Hearsay witnesses testify to what they have heard from 
other persons and thus the judge must investigate the origin 
of their testimony and interrogate the person or persons from 
whom the witnesses received their information. In eases, 
which, by their very nature, are difficult to prove, hearsay 
testimony is admissible, provided that more competent proof 
from direct witnesses is not available and provided also that, 
by reason of other circumstances, adminicular arguments, con- 
jectures and presumptions, moral certitude can be obtained. 
Obviously, the credibility of the person, who gave the in- 
formation, and the time, at which the knowledge was im- 
parted, are most important in the determination of the proba- 
tive value of the hearsay testimony!” 

The probative value of the above-described indirect proofs 
must at all times be kept in mind by the examining judge, 


188 Decisiones S. R. R., Decisio XXXIX, Vol. XIV (1922), 
p. 359; D 
XXVII, Vol. XIII (1921), n. 4, p. 265. ecisio 


189 Whalen, loc. cit., pp. 216-217; Hughes, tbidem, pp. 110-111; Coronata, 
Vol, III, p. 225; Wanenmacher, loc. cit., pp. 163-164. 
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so that, on the one hand the opportunities, provided by the 
Canon Law, for the parties to prove their cases, might not be 
denied to them, and, at the same time, due recognition might 
be given to the fact that they provide difficulties and com- 
plications. 

Turning attention now to the prescripts of Civil Law, one 
finds a detailed network of rules and instructions for the 
presentation and admission of evidence. In this regard, due 
notice should be given to the wide discretion vested in the 
court to regulate the order, manner and scope of examination. 

Ordinarily, the order in which witnesses testify is left to 
the judgment of counsel but the court may intervene for 
convenient administration, to accommodate a particular situ- 
ation or for some other sufficient cause, and indicate the order 
in which witnesses will be called,’** and permit the introduc- 
tion of evidence out of its regular order.’ 

In respect to the manner of examination, the court may 
insist or allow that a witness tell his complete story without 
interruption **? but, in this instance, ample opportunity must 
be given both to the examining and opposing counsel to move 
to strike those portions of the answer which are judged to be 
unresponsive or incompetent and to record and preserve for 
review appropriate objections.** The court may also, for 
purposes of getting the witness’ integral testimony before the 
jury, halt an objection which would interrupt it but this right 
is subject to the above-described conditions.*”* The court may 
intervene, without the possibility of any objection from 
counsel, and direct a witness not to answer questions which 


191 Maddox v. City of Eatonton, 8 Ga. app. 817, 70 S. E. 214; Comm. v. 
Russ, 232 Mass. 58, 122 N. E. 176. 
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are repetitive, incompetent or irrelevant,’”* and its action is 
subject to review only in cases of manifest abuse.*** How- 
ever, if the court considers that the testimony will thereby be 
presented with greater clarity, it will order that a witness be 
examined by separate and sequential questions.”** 

In the case of aged, infirm or emotionally disturbed wit- 
nesses, the court has the authority to order the questions to 
be presented differently or to allow direct and leading ques- 
tions.*%? 

The court has extensive discretionary power in regulating 
the scope of any judicial examination and this includes the 
time to be allotted, the subjects on which the witness may be 
examined and the right to confine the examination to ques- 
tions in issue and relevant details or to exclude wholly col- 
lateral matters.* 


As to the actual presentation of evidence, the party, who 
has the obligation to go forward, usually the plaintiff, pre- 
sents his witnesses, if his case depends in whole or in part on 
parol evidence, and proceeds with their direct examination, 
which is usually followed by the adversary’s cross-examina- 
tion, and a possible redirect examination. 

The direct examination of a witness is confined to the pro- 
posal of questions which are designed to elicit relevant, 
material and competent testimony. It is useful, at this time, 
to set forth the usually accepted definitions of these impor- 
tant terms. By relevant testimony is understood that testi- 
mony which is “ logically probative” i.e. that which proves or 


196 Alabama Constr. Co. v. Continental Car and Equip. Co., 181 Ga. 365, 
62 8. E. 160; Aurora v. Hillman, 90 Ill. 61. 
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renders probable the existence or non-existence of a fact which 
is an issue in a case.! Material testimony is that which is 
not only relevant but bears directly rather than remotely 
upon a fact in issue." Competent testimony has reference 
to facts rather than conclusions or opinions, of which the 
witness has personal, as distinguished from hearsay knowl- 
edge and which is not subject to exclusion under recognized, 
restrictive rules of evidence.?” 

It should be noted that it is not necessary for a particular 
answer or even for the testimony of one witness to prove or 
tend to prove an entire fact in issue for an answer is con- 
sidered to be relevant if it bears upon the issue and constitutes 
a link in a chain of separate circumstances from the sum total 
of which the probability or improbability of the entire fact is 
made to appear.?”* 

At times, a particular item of testimony, which appears 
irrelevant as an isolated fact, is offered as a foundation for 
supplemental evidence. In such cases, it is within the sound 
discretion of the court to admit such testimony subject, at all 
times, to the proponent’s promise to establish its relevancy, 
at a later date.2°° The court, on the other hand, may properly 
insist that counsel state what the supplemental evidence will 
be and may reject the preliminary testimony, if it judges it 
or the suggested supplemental testimony incompetent or ir- 
relevant.?°° If, however, the preliminary testimony is ad- 
mitted but the promised connection is not afterwards made, 


201 Missouri K. & T. R. Co. v. Lycan, 57 Kans. 635, 47 Pac. 526. 
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it will be stricken on motion.” The striking of such evidence 
or an instruction to the jury to disregard it is usually held to 
cure any error in its admission,”** but there are cases in which 
the contrary has been held.*” 

Examining counsel has a choice either of proposing a general 
question and inviting the witness to give a complete and 
detailed recitation of his knowledge in respect to the issues 
involved or of eliciting this same knowledge by a series of 
questions and answers. The preference of one system over 
the other seems to rest on the nature of the case being heard. 
However, in practice, many attorneys combine both methods 
by allowing the witness to exhaust his recollection and then 
interjecting specific questions which are designed to elicit 
knowledge previously omitted. 

All jurists are agreed that the spontaneous and unsolicited 
statements of a witness carry more weight with a jury, be- 
cause they reflect his own knowledge of the facts than answers 
which appear “ tailor-made to fit a lawyer’s questions.” The 
only risk incurred in giving a witness free rein is that his 
answers may not be responsive or may be directed to totally 
irrelevant matters.**° 


If the pattern of questions and answers is to be followed, 
the questions should, so far as the nature of the inquiry will 
permit, be phrased in simple, definite and clearly understand- 
able language;*"' they should be interrogations and not asser- 
tions;*” they should be concise and certain, not ambiguous 
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or misleading ;?"* they should be confined to a single item and 
not combine two or more separate inquiries;?* they should 
not be argumentative ;*** except in special circumstances, they 
should not contain recitals and repetitions of answers previ- 
ously given;*"® they should avoid assumptions or unproved 
or disputed facts,?"* except in circumstances to be noted here- 
after ;°"* they should elicit answers of fact rather than con- 
clusions or opinions and, except in certain circumstances, 
questions, asked upon direct examination, should not be lead- 
ing. 

Some short definitions, taken from judicial decisions, in 
respect to leading questions will serve to clarify, at the very 
outset, the civil law understanding of what constitutes a 
leading question: 

1) “A question shall not be so propounded to a witness as 
to indicate the answer desired.” *?° 

2) “A question is leading which instructs the witness how 
to answer on material points, or puts into his mouth words to 
be echoed back or plainly suggests the answer which the party 
wishes to get from him.” 7”? 

3) “The end proposed in extracting testimony is the ob- 
taining of the actual recollection of the witness, not the 
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allegations of another person suggested to and adopted by the 
witness and falsely delivered as his—the real danger is that 
of collusion between the witness interrogated and the counsel 
interrogating, that the counsel will deliberately imply or sug- 
gest false facts with the expectation on his part and with an 
understanding on the part of the witness that he will assent 
to the truth of the false facts thus suggested.” *** 

4) “The proper signification of the expression (i.e. leading 
question) is a suggestive question—one which suggests or 
puts the desired answer into the mouth of the witness.” ** 

Judge Cornish in the case of Audibert v. Michaud *** pre- 
sents, in a forthright fashion, the danger or evil of leading 
questions, when he states “ The legitimate object of all ex- 
amination of witnesses is the eliciting of the truth; and the 
danger which arises from so-called leading questions is not 
that the truth may thereby be extracted in an unethical man- 
ner but that the untrue may be stated by a witness who is 
either indifferent to his oath or overzealous in the cause and 
eager to adopt any suggestion made by the attorney although 
not in accordance with the fact. It is not the mere leading, 
but. the leading into temptation, that is to be deprecated and 
avoided.” 


The application, in respect to leading questions, must rest 
largely, if not entirely, in the hands of the trial court. Be- 
cause so much depends on the circumstances of each ease, the 
demeanor of each witness and the tenor of the preceding ques- 
tions, it would be unwise, if not impossible, for an appellate 
tribunal to attempt to consider each instance adequately. 
Furthermore, the harm inflicted, by reason of a single instance, 
is negligible and more or less speculative and the counsel’s 
repetition of such an impropriety can be so easily controlled 
by the trial court, that no favor is shown in appellate tri- 
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bunals to objections based merely on the form of the ques- 
tion =" 

In short, since the term “leading question” is relative, it 
depends on the state of the inquiry in the particular case. 
An assumptive or suggestive question, directed to undisputed 
facts, will not ordinarily be deemed objectionable as leading, 
while a question, identical in form, directed to a contested 
fact is objectionable.”> A question is leading when, by its 
substance or form, it suggests a desired answer 7” or, as some 
of the cases indicate “ when it puts the thoughts or words in 
the mouth of the witness to be echoed back.” 2?” If a question 
is made up of an unqualified statement of an assumed fact, 
either unproved or contested, followed by an interrogation as 
to that fact, it is almost necessarily leading and objection- 
able.??8 

A question, which purports to state a fact, and then suggests 
an interpretation of that fact, is leading.””® A question, which 
incorporates a reference to an unproved or disputed fact, and 
suggests an affirmative answer, is leading.?*° A similar ques- 
tion, suggesting a negative answer is objectionable.?** 

Questions which are unobjectionable, by reason of sub- 
stance, are frequently made so by the form in which they are 
asked. The commencement of questions with such words or 
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phrases as “ You didn’t”, “ As a matter of fact.” “Isn't 
it a fact ”,23* “ The facts are”, and “ Don’t you mean 2 
will necessarily render them leading. 

Similarly, such concluding phrases as “ Does it not 
“ That’s true, isn’t it ”238 render a question objectionable. 

A question admitting of a simple answer “ Yes” or “ No i. 
can be a leading and improper question but not*necessarily so, 
since such a question, for the most part, depends for its sug- 
gestion on the intonation or inflection of the voice rather than 
in the form of the words. The particle “ Not” as in the 
question “ Did you not say that you refused the offer” does 
certainly convey the suggestion that an affirmative answer is 
desired; but the opposite form “ Did you say that you refused 
the offer” in no way betrays such a suggestion and depends 
on the intonation of the voice for any possible suggestion. 
Thus, in such an instance, the court must rule on and deter- 
mine the propriety and admissibility of the question.** 

As to the alternative form of question, e.g., ““ State whether 
or not” or “ Did you or did you not ”’, it should be stated that 
there is generally little chance of providing suggestion since 
both affirmative and negative answers are presented for the 
witness’ choice. However, such a question may become lead- 
ing by reason of the possibility of rehearsing lengthy details 
which the witness might not otherwise have mentioned and 
in that manner he is given suggestions which he readily in- 
corporates by the simple answer “I did” or “I did not.” 
Thus, an alternative type of question may or may not be 
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objectionable depending upon the amount of suggestive 
material, which it provides.*° 

Certain types of questions have been definitely ruled as 
proper and without objection on the basis that they do not 
constitute leading questions. A question is not leading be- 
cause it contains a total or partial reference to a disputed 
issue, if it is so proposed as to make it clear that it is a dis- 
puted issued **? and the inclusion in the question of such words 
as “alleged” or “it is claimed” may well accomplish this 
purpose ;*** nor is a question leading which directs the witness’ 
attention to a particular fact, provided that it is not suggestive 
and provided, in addition, that the witness is free to answer 
the question from his own knowledge of the facts;**? a ques- 
tion is not leading if there is reference in it to facts which are 
not in dispute or are merely incidental.”** 

Without fear of constituting a leading question, the sub- 
stance of an answer, previously given by the witness, may be 
assumed as true and included in a subsequent question for 
purposes of giving continuity to his testimony.™*° 

Just as the form of a phrase employed to commence or 
conclude a question may render it leading, a different form 
may relieve it of any such tendency, e.g., “ State whether or 
not” or “ What, if anything” by removing from it any im- 
plication of an indicated reply.?** 


240 Wigmore, sec. 772. 


241 Pecham vy. Chattahoochie Grocery Co., 156 Ala. 500, 47 So. 172; Friedman 
Co. v. Atlas Assur. Co., 183 Mich. 212, 94 N. W. 757. 


242 Shields v. Guffey, 9 Ia. 322; State v. Scuggs, 165 La. 842, 116 So. 206. 
243 People v. Elliott, 272 Ill. 592, 112 N. E. 300; State v. Mueller, 202 Ia. 
1067, 208 N. W. 360. 


244 Gilliland v. Dunn & Co., 136 Ala. 327, 34 So. 25; Mutual Life Ins, Co. 
y. Allen, 212 Ill. 184, 72 N. E. 200. 


245 Missouri Dist. Tel. Co. v. Morris & Co., 243 F. 481, cer. den., 245 U. S. 
651, 38 S. Ct. 11, 62 U.S. (L. Ed.) 531; State v. Dreher, 166 La. 924, 118 
So. 85, cer den. 278 U. S. 641, 49 S. Ct. 36, 73 U.S. (L. Ed.) 556. 


246 State v. Dundas, 168 La. 95, 121 So. 586; Willis v. Quimby, 31 N. H. 485. 


436 THE J URIST 


The court is given broad discretion in determining what are 
and what are not leading questions™” and may permit the 
asking of leading questions whenever it is deemed that the 
ends of justice will thereby be best served.*** 

It has been ruled in order for a court, in examining a wit- 
ness, called either by the contesting parties or on its own 
motion, to propose leading questions ~® provided that they 
are not so phrased as to indicate an opinion with reference 
to a fact in controversy or to manifest bias or prejudice toward 
the witness or either party.*°° 

By way of example, but not to the exclusion of other in- 
stances, which may be judged by the court as justifying a re- 
laxation of the general rule, the court may permit leading 
questions in the following circumstances: 


A. Leading Questions as to Preliminary Matters. 


In the interest of expediting judicial proceedings, leading 
questions are generally permitted in reference to matters of a 
preliminary or introductory nature e.g. residence, occupation, 
status, association of the witness to the parties litigant, quali- 
fications, or to lay the formal foundation for the introduction 
of public or private writings.*** 


B. Leading Questions where the Inquiry is of a Delicate 
Nature. 


In cases bearing on sexual matters, the court, in order to 
avoid any possible embarrassment to the witness, may, in its 

247 Birmingham R., Light & Power Co. v. Wiggins, 170 Ala. 540, 54 So. 189; 
Ganow v. Ashton, 32 8. D. 458, 143 N. W. 383. 


248 Grace v. U. S., 4 F. (2nd) 658, cer den., 268 U. S. 702, 45 S. Ct. 637, 69 
U. 8. (L. Ed.) 1165; Orr v. State, 225 Ala. 642, 144 So. 867. 


249 McDaniel v. State, 24 Ala. app. 314, 135 So. 421, cer. den. 223 Ala. 217, 
135 So. 424, Stinson v. State, 125 Ark. 339, 189 S. W. 49. 


250 People v. Bowers, 79 Cal. 415, 21 Pac. 752; Cox v. Goodman, 139 Ga. 
25, 76S. E. 357. 


251 Shaffer v. U. S., 24 app. D. C. 417, cer. den. 196 U. S. 639, 25 S. Ct. 795, 
49 U.S. (L. Ed.) 631; State v. Castelli, 92 Conn. 58, 101 Atl. 476. 


ANALYTIC COMPARISON OF TRIALS UNDER CANON LAW 437 


discretion, permit leading questions,” particularly if the 
witness is a female or a child of tender years.?** 


C. Leading Questions where the Witness is Mentally 
Deficient or under Physical Disability. 


When a witness is immature? or stupid, ignorant or 
mentally deficient,’ it has been held properly within the 
trial judge’s discretion to permit leading questions so far as 
necessary to elicit the knowledge of the witness. The same 
rule has been invoked with reference to a witness whose com- 
prehension has been dulled by reason of advanced age and 
attendant infirmities.?°® 


D. Leading Questions to refresh the Memory of a Witness. 


In the event that a witness has been fully interrogated as 
to specific subject matter and afforded an opportunity to de- 
clare his full knowledge thereof, and it appears to the court 
that his present recollection has been exhausted, a leading 
question with the permission of the court, may be proposed 
to him in order to refresh his memory as to omitted details.?*” 
This same rule is also applicable in the event that the witness’ 
testimony, given long after the event, is uncertain or con- 
fused.”* The leading questions, designed to aid his recol- 
lection may properly refer to a previous written or oral state- 
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ment made by the witness or to an answer given in an earlier 
trial or proceeding.” It has, however, been held improper 
and objectionable to read all of a witness’ testimony given in 
a former trial.?® 


E. Leading Questions when Witness is Adverse, Hostile, 
or Evasive. : 


If it becomes apparent that a witness, summoned by one of 
the parties, is adverse or hostile to him,™ is reluctant to 
testify or is evasive,” or is withholding testimony, the court, 
in its discretion, may permit interrogation by direct and lead- 
ing questions. Such hostility, however, must be made mani- 
fest, as it is not sufficient that this be assumed by reason of 
the relationship existing between the witness and the 
parties.?® 


F. Leading Questions when Examiner is Surprised by the 
Testimony of a Witness because of Contrary State- 
ments previously made by him. 


Leading questions may be properly permitted by the court 
if it appears that the party who has called a witness for direct 
examination is taken by surprise with his answers.*** How- 
ever, before this privilege may be accorded, it must be estab- 
lished that there is a genuine surprise due to the fact that the 
witness has given previous testimony, or has made previous 
statements to the party calling him or his attorney, which are 
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clearly at variance with his present answers.2° On the other 
hand, a mere expectation that the witness would testify favor- 
ably to the party calling him, but which is not based on any 
information forthcoming from the witness, will not justify the 
court in departing from the general rule, which proscribes 
leading questions.*°° However, whenever the court does per- 
mit leading questions to be proposed to a witness, who has 
given surprise testimony, the prevailing rule is that such 
questions may be directed to an inquiry as to whether or not 
the witness has, on a prior occasion, talked with or given a 
written statement to the party calling him or his attorney and 
specifically if he did not, in such and such a conversation or 
statement, make particular statements, which are now con- 
trary or contradictory to his present testimony,” and if the 
witness denies making such statements, it is within the dis- 
cretion of the court to permit evidence to be introduced that 
such statements had been made.?® 


G. Leading Questions Directed to the Impeachment of 
an Adverse Witness. 


Where a witness is called to contradict the denial of an ad- 
verse witness that he had made statements out of court al- 
legedly contrary or contradictory to his present testimony, it 
is usual to put questions in the direct form, e.g. “ Did he at the 
time and place specified say (repeating the exact words of the 
alleged impeaching statement which was previously proposed 
to the adverse witness)?” 7° However, such a question, 
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while direct, is not technically leading, since it may be 
answered either affirmatively or negatively. 

The justification for permitting leading questions, in the 
above-mentioned situations, is established by the fact that, 
in these instances, the risk of losing useful testimony out- 
weighs the risk of false suggestion,””° and it is humbly sub- 
mitted that the above instances are demonstrative and not, 
in any sense taxative and thus the presiding judge, in using 
his discretionary power, must always keep this comparative 
norm foremost in his thoughts. 

If, in the course of a direct examination, it is apparent that 
the witness has no further recollection of a transaction or 
event, or has forgotten or is uncertain as to all or some of its 
details, in addition to the proposing of leading questions, as 
described above, the court may, in its discretion, permit his 
memory to be refreshed 7" and the prevailing rule, sustained 
by the great weight of authority, is: a) It is permissible to 
refresh the exhausted memory of a witness by reference to a 
conversation, event or circumstance or by showing him some- 
thing committed to writing and thereafter to ask him to state, 
independently of the reference or writing, his present, actual 
recollection,””* or b) if a writing is shown to him, the contents 
of which he is unable presently to recall, but of which he had 
personal knowledge at or about the time of its making, and 
which he knows to have been an accurate statement or record 
of the facts therein recited, the witness may testify, from the 
writing as his past recollection." 

In both cases, the oath of the witness is the primary sub- 
stantive evidence relied upon.?"* 
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Some judicial decisions go so far as to say that the witness 
may avail himself of anything or any means which will serve 
to refresh his recollection.*”° The essential matter is not so 
much the means used but the effect produced, i.e., that, after 
looking at whatever is shown to him, the witness is able to 
state that he now remembers the fact under inquiry and is 
able to testify to it without regard to the instrument sub- 
mitted.?"° 

Where, from lapse of time, the recollection of a witness is 
hazy as to important details of an occurence previously testi- 
fied to, the court, in its discretion, may permit the recollection 
of the witness to be refreshed by reading or having him read a 
statement made or testimony given by him in a former hear- 
ing of the same proceedings.” 

There is a basic distinction between the use of writings 
which genuinely revive a present recollection or record a past 
recollection and permission, given to a witness, to commit to 
writing, in advance, of the trial, certain statements and then 
to read them or to submit them as his testimony. This latter 
practice, if allowed, would risk fabrication and coached testi- 
mony and for this reason is universally prohibited.” 

As to the possibility of repeating questions, the Civil Law 
prescribes that where a witness has fairly answered a ques- 
tion or has stated that he cannot answer it because of lack of 
knowledge or memory as to the fact, it is not permissible to 
ask the identical or substantially identical question again.” 
If an answer, however, is evasive or equivocal, the court, in 
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its discretion, may properly permit the previous question to 
be repeated to the witness or allow a more direct question to 
the same end.?* 

A witness, on the other hand, always has the privilege of 

asking that a former question, which he has answered, be He 
peated so that he may correct the answer previously given.?® 

If an answer manifests an improper understanding of the 
question or is ambiguous or contains words ill-chosen to ex- 
press the obvious meaning of the witness, the question may, 
in the proper discretion of the court, be repeated or rephrased 
so as to elicit an answer which corrects the prior misunder- 
standing or clarifies the ambiguity.*> 

Turning now from the topic of questions to be asked to the 
answers to be given, the general norms demand that a witness, 
in answering questions, should state the facts within his 
present knowledge, which are responsive to the questions 
proposed. A lay person is not permitted to state his beliefs, 
conjectures, suppositions, conclusions or opinions except in 
the specific instances noted below.**? 

By reason of this latter exclusion, it is important to note 
that the form, in which a witness frames his answer, does not 
of necessity determine it to be objectionable and inadmissible 
by reason of stating a supposition or conjecture. While such 
expressions as “I think,” “I should judge” or “it is my im- 
pression’ would seem to indicate supposition or conjecture, 
they frequently refer merely to a statement of the witness’ 
best recollection and when used, in this sense, do not render 
an answer objectionable or deprive it of probative value.2** 
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It is entirely proper to ask a witness his best recollection of 
a past transaction or event.?*° 

Although it is preferred that a witness report the exact 
words of a conversation, where this is impossible, he is per- 
mitted to state the substance provided that he avoids any 
statement of his conclusion as to the ultimate fact in issue.?** 

Answers should be stated with sufficient clarity and defi- 
niteness to be intelligible; otherwise they may be stricken on 
motion;*** an argumentative answer is subject. to ob- 
jection.*** Where a question demands a categorical answer, 
the court, in its discretion, may demand it;?** but may, if it 
deems that fairness requires it, afford the witness the oppor- 
tunity to make an explanation in connection with such an 
answer.?” 

Ordinarily, because of the difficulty of accurately repro- 
ducing them in the record, it is not proper for a witness to 
dramatize his testimony or to illustrate it by postures of his 
body or by movement of his limbs;**! but in particular in- 
stances and in its discretion, the trial court may permit such 
illustrations but a description of them must be included as 
part of the record.?” 

While the general common law rule that a lay witness may 
not state his beliefs, suppositions or conjectures still prevails, 
the earlier decisions, which restricted the witness to a bare 
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statement of facts, rather than conclusions or opinions, have 
everywhere undergone modification. This was effected by a 
belated recognition that every description of a condition is, 
in a strict sense, the statement of a conclusion drawn from 
one or more impressions made upon the senses. Thus it is 
impossible to draw an exact line of demarcation between a 
statement of so-called fact and that of inference or conclusion. 
For this reason, the courts, while still generally refusing to 
permit a lay witness to state his conclusion, where it bears 
directly on the ultimate issue in dispute, do permit him in 
many instances to state his conclusions and opinion, provided 
that he indicates that his situation or experience supplies 
qualifying knowledge.?** 

It is usually held that a lay person may testify as to the 
apparent age of a person;**t the appearance as to health;** 
his physical state—whether he appeared to be sick or in 
pain 7° his mental state—whether he appeared nervous, ir- 
ritable or calm;**? an apparent state of unconsciousness ;*°8 or 
intoxication **® and this is true even if intoxication is the 
ultimate issue involved; speed of vehicles;°® a person’s sanity 
—basing the opinion on detailed facts and circumstances.°™ 
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Relative to this particular subject, it might be mentioned 
that where the issue, in either a civil or criminal case, is the 
intent with which an action was performed, the party, 
charged with the act, may testify to his intent and purpose. 

An elementary rule of law demands that an answer should 
be responsive to the question asked.2°%? If an answer is not 
responsive, it may be stricken on motion of examining 
counsel ** or by the court on its own motion,®” but if other- 
wise competent and relevant, opposing counsel cannot 
properly object to it.°°° The examining attorney may accept 
an answer even though it is not responsive to his question.?” 

If the question calls for a simple statement of a single fact, 
anything beyond that is technically not responsive;*°* how- 
ever, if the question properly calls for the witness’ source of 
knowledge or his reason for a particular action, a somewhat 
lengthy answer, giving that information, may be strictly 
responsive?” 

If the witness goes beyond the scope of the question and 
thus gives a non-responsive answer, there is nothing essen- 
tially wrong. If the answer includes irrelevant facts, they may 
be stricken from the record; if it furnishes relevant facts, they 
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are none the less admissible even though they were not 
specifically sought.*° Several decisions have re-echoed the 
sentiment that courts ought to cease repeating the novel and 
unwholesome assertion that “ where an answer is not respon- 
sive to the question, it is the duty of the court to strike it out 
on motion,” * for this attitude tends to suppress truth. 

Attention will now be directed briefly to the admissibility 
or exclusion of hearsay evidence in trials conducted under 
Civil Law. Hearsay evidence has reference to testimony 
presented to the court by a witness who, himself, has not had 
personal observation of the fact or incident but has received 
his knowledge verbally from another under such circumstances 
that he can merely state that he learned from another that 
the contested event did occur. 

The Hearsay Rule would also refer to any type of extra- 
judicial statement, which is not presently capable of being 
directly presented to the court and, would inelude written 
depositions, made under oath by persons, who cannot appear 
in person at the trial and these would be admissible only when 
allowed by the provisions governing the acceptance of hear- 
say evidence.*” 

At common law, hearsay evidence is generally excluded and 
the reason for this exclusion is not necessarily the risk of in- 
correct transmission, for it is applicable to documentary as 
well as oral evidence, nor the inherent weakness in the testi- 
mony itself, nor the lack of personal knowledge, for the witness 
surely has personal knowledge of what he heard and it is 
assumed that the person who made the original statement, 
spoke from personal knowledge, nor the fact that the state- 
ment amounts only to an anonymous utterance or rumor, for 
this would be excluded on other grounds, but the real reason 
is that the informant is not in court to submit to cross-ex- 
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amination, that test of worthiness, which the law regards as 
desirable before any testimonial evidence is accepted. For 
this reason his testimony cannot be subjected to those essential 
tests or investigations, which are calculated to demonstrate 
its real value by exposing latent sources of error.** 

The absolute law of exclusion, in reference to hearsay 
evidence, has been subject to definite modification over the 
years and this tempering now admits such evidence in certain 
restricted circumstances when it is absolutely necessary to 
utilize the extant proof in order that justice might be forth- 
coming. However, even when the necessity has been estab- 
lished, there must be every assurance of the trustworthiness 
of the testimony, which was obtained from others, and this 
includes, of course, the competency of that individual’s 
knowledge.** 

As stated above, hearsay evidence will only be received 
when it is impossible for the person, having personal knowl- 
edge, to appear in court and it has been held that this in- 
availability of the witness is definitely verified in the follow- 
ing instances: 

1. Death of the person; 

2. Absence from the jurisdiction; 

3. Disappearance with consequent inability to locate; 

4. Illness, infirmity or age; 

5. Imprisonment, with added impossibility of conducting 
the prisoner to court; 

6. Official duty or privilege; 

7. Distance of travel; 

8. Insanity or other mental incompetency, which has oc- 
curred since the original statement was made; 

9. Disqualification by reason of interest; 

10. Disqualification by infamy. 
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In these situations, after a preliminary order has been 
entered and approved for the taking of deposition, the person 
will present himself before an officer or other official author- 
ized by law and give a deposition in writing, which is then 
sworn to and returned, due regard, at all times, being given 
to the regulations bearing on the transmission and opening 
of such documents.**® When completed and presented, these 
do not constitute merely statements made under oath for, in 
each case, the adverse party must have an opportunity for 
cross-examination.*"® 

From the above, it is evident that the hearsay rule is not 
absolute and the courts require the rule to yield to the 
exigencies of given cases, when important testimony is extant 
but, by reason of circumstances, cannot be brought to the 
court’s attention in the usual manner prescribed by law. In 
addition to the element of necessity, as just described, the 
courts insist that hearsay evidence is not admissible unless 
the testimony has direct bearing on one or more of the follow- 
ing items, which have come to be recognized as the fourteen 
(14) exceptions to the Hearsay Rule at Common Law. These 
include :*** 

1. Dying declarations; 
2. Statements of facts against interest; 
3. Declarations about family history; 
4. Attestation of a subscribing witness; 
5. Regular entries in the course of business; 
6. Sundry statements of deceased persons; 
7. Reputation ; 
8. Official statements; 
9. Learned treatises; 


10. Sundry commercial documents; 
11. Affidavits; 
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12. Statements by a voter; 

13. Declarations of a mental condition; 

14. Spontaneous exclamations. 

Having considered the actual examination of witnesses and 
the admissibility of evidence in trials conducted both under 
Canon Law and Civil Law, reference must now be made to 
subsequent judicial procedure and this immediately directs 
attention to the possibility of re-examination of the same 
witnesses and the admission of new witnesses. 

The Code and the Instruction allow for the requestioning 
of witnesses provided that the acta or testimonies have not 
been made public.*#® This recall can be permitted when 
sought by one of the parties or when demanded by the adverse 
party or by the Defender of the Bond or when decreed by the 
tribunal on its own motion. Re-interrogation is admissible 
only when it is thought to be necessary or useful and then 
only when all danger of collusion or corruption has been re- 
moved. 

This re-examination may refer either to new matters which 
have been submitted in the latter stages of the trial and upon 
which either the parties or the witnesses should be allowed to 
testify or it may have reference to the same matters upon 
which testimony had been previously given. In this latter 
instance, it may have the same effect as the cross-examina- 
tion, which is a well-recognized tool in Civil Law procedure, 
since, obviously, its aim would be to explain apparent con- 
tradictions and, if possible, to reconcile the testimonies of 
the several witnesses. 

After the publication of the testimony has occurred, the 
witnesses shall not be requestioned on the same matters upon 
which they had previously testified and new witnesses shall 
not be admitted, unless proper caution has been taken and in 
addition, a grave reason exists, where cases are concerned, 
which do not become res judicata, and a very grave reason is 
present in other types of cases. Also, the danger of fraud and 
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corruption must have been efficaciously removed, the adverse 
party, the Promoter of Justice and/or the Defender of the 
Bond must have been heard and the decree of the judge must 
be entered.*”” 

The Civil Law, likewise, allows the recall and re-examina- 
tion of the parties or any witnesses for the purpose either of 
correcting previous testimonies, which may have been in- 
accurate or false, or of testifying on new facts or events, which 
have recently been read into the record. 

Although the Canon Law has no provision for a true cross- 
examination, as does the Civil Law, nevertheless the same 
purpose, i.e., the obtaining of ultimate truth, may be realized 
both by the proper re-examination of witnesses and by the 
so-called Confrontatio, which is recognized by Canon Law but 
has no counterpart in Civil Law procedure, since it is not 
necessary. It is established that the Confrontatio may take 
place: 

1. when the witnesses disagree among themselves or with 
the party in a serious matter, which concerns the very 
essence of the case; 

2. when there is no other easier way to discover the truth; 

3. when all danger of scandal or discord has been removed. 
However, a decree from the judge must intervene and this 
only after the Defender of the Bond has been consulted.*” 
It is interesting to note that the Confrontatio may not licitly 
take place unless the foregoing three conditions are simul- 
taneously verified. 

The effectiveness of a legal confrontation, between the party 
and witnesses or between the witnesses themselves, as a means 
of obtaining radical truth, should not be minimized or under- 
estimated. For, in many instances, it is the only way in which 
manifold essential discrepancies and contradictions can be 
satisfactorily resolved and thus the truth about the contested 
issues can be received. This objective cannot always be 
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realized by a mere reexamination of the party or witnesses 
because the absence of a motive, which would inspire them 
to be solicitous for the truth and accuracy prevails on re-ex- 
amination as it did at the time of the original interrogation. 
The presence, in the same courtroom, of a person, whose testi- 
mony is known to be truthful and accurate, can provide a 
great incentive for another, who had previously either evaded 
the truth or falsified the facts, now to testify to what he knows 
to be the truth, the whole truth and nothing but the truth. 

A rather conservative tradition has grown up in regard to 
the use of the Confrontatio, because some of the authors, by 
exaggerating the danger of possible discord and strife, have 
declared that the opportunity to licitly invoke the privilege 
hardly ever presents itself.3” 

It must be remembered that the only purpose for judicial 
hearings is to obtain truth about contested issues and there- 
by to guarantee justice and equity. This objective must be 
foremost in the minds of all tribunal officers at all times and 
nothing should act as an obstacle to its realization. It seems 
to the present writer that it is the height of injustice to allow 
a case, where manifold discrepancies or contradictions have 
not been resolved, to be concluded and to go to the judges for 
decision, for, in such an instance, the judges would have no 
alternative but to disregard the contrary testimonies and thus 
would be forced to find against the plaintiff, without the 
complete truth having been received. 

In the past, this has been allowed to occur where the pos- 
sibility of a Confrontatio was ruled out because too much 
attention was centered on the danger, set forth in the Code, 
of possible scandal or discord. The present writer feels that, 
in practice, if proper and necessary safeguards are taken, this 
danger is kept at a minimum and thus he agrees with Hughes, 
who states: “ The ascertaining of the truth is so important a 
result to be accomplished that the method by confrontation 
of witnesses and parties could be permitted despite the fear 
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that light or temporary discord might readily be occa- 
sioned.” 37 

It appears that this position can be justified and substanti- 
ated, when it is recalled that the lesser good, which in this 
case is the following of the procedural rules, should never act 
as an obstacle to the attainment of a greater good, which is 
the realization of the very purpose of trials—the attainment 
of complete truth. 

By way of conclusion, it might be stated that, in the light 
of the above analysis, it is clear that trials both under Canon 
Law and Civil Law have exactly the same purpose and in 
many ways have devised similar procedural rules for the 
realization of this objective. In some instances, however, a 
slight divergence is noticed, but, in the most part, the Civil 
Law is found to be more definite and precise in its provisions 
and this, not so much by statutory provisions, as by multi- 
tudinous and manifold judicial decisions, which establish 
legal precedent for subsequent cases. 
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Cases and Studies 


~ DOCUMENTARY EVIDENCE IN INFORMAL 
MARRIAGE CASES * 


In marriage cases which do not require the formal procedure of 
the Ecclesiastical Tribunal, documents constitute the only ad- 
missible means by which a plaintiff can prove his contention of the 
invalidity of a marriage. Canon 1990 gives this power of proof to 
documents which pertain to the case at hand. However, it is to be 
borne in mind that the documents referred to in Canon 1990 must 
have certain qualifications before they can constitute proof. Let us 
consider first the various types of documents which a matrimonial 
curia has to deal with. 

First of all a document is ordinarily defined as any writing from 
which a fact can be proved. Such a document may be: 


1. Public, when duly drawn up by a public personage in the 
proper exercise of his official capacity and solemnized by the 
proper legal formalities. A public document may in turn be: 

(a) Ecclesiastical, when duly drawn up by an authorized 
ecclesiastical official. 

(b) Civil, when duly drawn up by an authorized civil 
official. 

2. Private, when written by any private person. A private docu- 
ment may be: 

(a) Semi- or quasi official, when it is recognized by a pub- 
lic authority as genuine, such as a bank check, receipt 
and the like. 

(b) Strictly private, when it is not recognized by public 
authority as official in any way, such as letters, diaries 
and the like. 


* Paper read by the Right Reverend Carlos Blanchard, J.C.D., Chancellor 
of the Archdiocese of Santa Fe, at the Regional Conference Meeting of The 
Canon Law Society of America, held at Cheyenne, Wyoming, September 28 
and 29, 1954. 
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Both public and private documents may be either originals or 
copies. Copies are considered: 


1. Certified, when they are duly attested to by an authorized 
person as bearing the same writing as the original. Such 
authorized persons are ecclesiastical or public notaries. Pub- 
lic notaries here refer to those who have civil commissions, 
clerks of court, or similar personages. 

2. Uncertified, when not duly or officially attested. A document 
may also be: 

(a) Genuine, when it actually belongs to the source or 
origin reputed to it and has the character attributed 
to it. 

(b) Spurious, when it does not proceed from the true source 
nor from the source pretended. 

(c) Certain, when there is no doubt about the authenticity 
or content. 

(d) Doubtful, when the authenticity or source is subject to 
doubt. 

(e) Anonymous, when the authorship or source is unknown. 


7990 stipulates that before a document can constitute proof 
‘, the informal cases outlined it must be “certain” and “ authen- 
tic.” From the definition of a certain document given above, it is 
obvious that one cannot have a “ certain” document when one is 
dealing with copies until it has been attested to by one authorized 
to attest to the authenticity or genuineness of the document. Hence 
the necessity of a member of a matrimonial court demanding a 
notarized copy of a statement or other documents which pertain to 
the case he is processing. 


Authors do not agree as to what precisely constitutes an authentic 
document as employed in Canon 1990. Some interpret the word 
authentic as referring to documents which furnish full public proof 
and merit full public eredence.2 Others, however, interpret “ au- 
thentic ” as equivalent to “genuine” or “true” and hence this 
opinion includes under authentic documents all private documents 


2 Noval, De Processibus, I, n. 541. Vermeersch-Creusen, Epitome, III, 


n. 296. Cappello, De Sacramentis, III, Pars II, n. 891. Vlaming, Praelectiones, 
II, n. 803. 
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such as letters, diaries, memoranda, etc., provided they are proved 
to be genuine.® 

Since both opinions are advanced by renowned authorities, both 
may, of course, be followed. In practice, however, it would seem 
extremely dangerous to accept private letters and statements in lieu 
of public documents without first having them notarized by an 
ecclesiastical notary. The experience of collusion in marriage cases 
is not an infrequent one. Another means of assuring moral cer- 
tainty as to genuineness in private documents is to have the facts 
restated during the course of the judicial deposition. Regarding 
this restatement of facts during the course of a judicial deposition, 
the following remarks of Nau are quite in place: * “ Not infre- 
quently non-Catholics refuse to appear before a priest, but will go 
to a civil notary public. The Ordinary can delegate a given notary 
public. Non-Catholics sometimes will appear only before a notary 
of their own choosing. In such cases care must be taken that there 
is no substitution of parties ... and that an oath is really adminis- 
tered. It is of the utmost importance that a proper questionnaire 
be submitted ... ..Testimony before an authorized priest has much 
more value than before a civil notary. However, in some cases it 
might be well to have the sanction of civil law to lend fear of prose- 
cution before the civil law in case of perjury.” 

It is worthy of note that an estimate of the witness’ character and 
veracity is of the greatest importance in evaluating the testimony 
which has been given. Indeed, it is not inconceivable to say, that 
neglect in evaluating the witness’ character and veracity by the 
priest who has taken the testimony could mean rendering an errone- 
ous decision. It is my opinion that such an evaluation by the priest 
who has taken the testimony is a necessary requisite to determine 
the “ certainty ” of a private document (i.e. its contents) demanded 
by Canon 1990. In private documents notarized by a public notary 
in which no such evaluation is noted, the “ certainty ” of the docu- 
ment will have to be determined by other means, preferably by 
character testimony. Private notarized documents are valuable as 
proof, but it is well to keep in mind that the “ certainty ” required 


3 Ayrinhac-Lydon, Marriage Legislation, n. 326; Blat, De Processibus, n. 551. 
Triebs, “ De Interpretatione Canonum 1990-1992,” Periodica, XX (1931), 100; 
Payen, De Matrimonio, III, n. 2722. 


4 Marriage Laws of the Code, pp. 229-230. 
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by Canon 1990 must embrace all aspects of a document, that is, its 
authorship or origin, as well as all the contents of such a document.® 
It happens often that a public notarization attests to the origin of 
a document and nothing else. While such a document would be 
valuable in a marriage case, it is my opinion that it would not con- 
stitute proof of a contention until the certainty of its contents has 
been determined. Hence the necessity of evaluation of the contents 
of such a document by the introduction of character witnesses who 
can attest to the veracity and good character of the deponent, or if 
these character witnesses are not available by the study of the 
deponent’s manner of living, his fulfillment of religious duties, his 
respect for authority, his payment of financial obligations, etc., from 
which it might be deduced whether he is telling the truth or not. 

The foregoing seems to be in line with the response of the Pon- 
tifical Commission for the Interpretation of the Code of the 16 of 
June, 1931® in which it was asked whether the “ par certitudo” 
required by Canon 1990 can be obtainable only from a certain and 
authentic document or also in another legitimate manner. The 
response was negative to the first part and affirmative to the second. 
It is true that the “ par certitudo ” referred to in the canon specifi- 
cally designated certitude concerning the lack of a dispensation in 
the case of an impediment, but if the certitude required by the 
canon in the case of lack of dispensation from an impediment is 
obtainable from legitimate means other than a certain and authen- 
tic document, it appears that a “par” certitude concerning the 
contents of a private document is also obtainable from legitimate 
presumptions mentioned in the previous paragraph when reliable 
character witnesses are unattainable. 

It is to be noted that private documents by themselves constitute 
at best complementary proof in informal cases as they do in formal 
cases. My personal inclination regarding private documents tends 
to consider them as supporting proof contained in public documents, 
even when those private documents have been attested to duly re- 
garding their origin and contents. As mentioned previously, private 
documents, such as letters, and diaries even when duly notarized by 
a civil notary still remain nothing but private documents, and their 


5 Doheny, Canonical Procedure in Matrimonial Cases, Vol. II, Informal Pro- 
cedure, pp. 14-15. 


8 AAS, XXIII (1931), 353. 
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probative value by themselves is not sufficient to beget certitude, 
without the special investigation of a tribunal regarding the trust- 
worthiness of the affiant. 

Affidavits. Since a great number of people, Catholics as well as 
non-Catholics are under the impression that if they present a sheaf 
of notarized affidavits to a tribunal there can be no doubt about 
favorable outcome of the difficulty in which these individuals are 
enmeshed regardless of what the affidavits may contain, it behooves 
members of tribunals to disabuse the minds of these individuals of 
this unreasonable belief. In English speaking countries, affidavits 
are the usual form of sworn written statements. While it is true 
that these are public civil documents and hence are to be viewed 
as such in ecclesiastical courts‘ in the scrutiny of such documents 
three points are to be kept in mind: (1) It is a fact that has to be 
faced that false and spurious documents are presented to ec- 
clesiastical courts as evidence; (2) Untruthful statements are often 
embodied in such statements; (3) An affidavit in itself is not 
sufficient to beget certitude. 

It is clear, therefore, as Doheny ® says, “ that the first duty of 
a tribunal is to ascertain whether an affidavit is genuine, certain 
and authentic. The next step is to examine the inherent truth of 
the statements sworn to in the affidavit. It is precisely here that 
the greatest caution must be exercised. A great number of people 
have lost sight of the sacred character of a sworn statement and 
do not hesitate to swear to absolute falsehoods. Hence, when a 
tribunal has good reason to doubt the veracity of an affiant, 
special investigations must be made before the statement in ques- 
tion can be declared above suspicion and beyond contradiction. 
The third point to be remembered is that affidavits in themselves 
are not sufficient to beget certitude. Affidavits merely certify to 
the fact that certain persons made certain solemn affirmations 
confirmed by oath, before a duly qualified notary public at a 
specified time. Obviously, such affidavits do not constitute proof 
of the inherent truth of the statement.” (Can. 1816). ‘ This fact 
must be further investigated by the tribunal.” 

This investigation consists of: (1) obtaining a certified copy of 
a document if the sworn statement attests to a public fact or event 


7 Can. 1813, § 2. 
8 Cfr. Doheny, op. cit., pp. 16-17. 
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which took place in the past; (2) obtaining a judicial deposition 
from one or two trustworthy witnesses in corrobation of the truth 
of the sworn statement attested to in the affidavit if the fact at- 
tested to is of a private nature. (3) The tribunal, ie., the one in- 
structing the informal case, must be satisfied regarding the follow- 
ing concerning witnesses supplementing or corroborating docu- 
ments: ‘ 

(a) Their trustworthiness.® 

(b) Their probity of character.’° 

(c) Their religious character.14 
The testimony of the witnesses should be: 

(a) Under oath.” 

(b) Relevant to facts based on personal knowledge.** 

(c) Truthful. 

(d) Confirmed by two or three witnesses, whenever possible 
unless it is a question of a deposition of a “ testis qualifi- 
Cars. = 

A “qualified witness” is one who deposes concerning acts done 
during his incumbency in an office.** So much for affidavits. 

The second type of document with which a court is continually 
confronted in informal cases is the photostatic copy. Canon 1990 
requires that a certain and authentic document be submitted but 
does not demand that the original of such a document be presented 
to the court. Article 159 of the Instruction “ Provida” states that 
documents do not have probative value in court and hence are not 
to be admitted unless they are originals or are submitted in the 
form: of authentic copies and are deposited with the Chancery of 
the court.’7 In order that a copy be considered as authentic, it is 
required that it be written by hand and be signed with the signa- 


®S. C. de Sacramentis, instr., 15 aug. 1936, Art. 136, §2; 138, § 1. 
10 Art. 138, § 1. 

11 Art. 138, § 1. 

12 Cann. 1767-1769. 

13 Can. 1789, § 2. 

14 Cann. 1789-1791. 

15 Can. 1791, § 1. 

16 Can. 1791, § 1. 

17 Can. 1819. 
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ture of those in charge of the archives containing the originals or 
an ecclesiastical notary, and must bear a seal. In the case of 
public civil documents a copy is considered authentic provided it 
is drawn up in the form which the civil law requires. 

Neither the Code nor the Instruction “Provida” makes any 
mention of the permissibility of photostatie copies of documents. 
It would appear that photostatic copies could be accepted by the 
court provided that these copies are made with all proper pre- 
cautions and further that the accuracy and authenticity of such 
copies are not subject to exception or contradiction. If a doubt 
arises about the authenticity of a photostatic copy the original 
copy should be presented to the court. If the original cannot be 
produced, then the photostatic copy is open to contradiction and 
exception and cannot be accepted as evidence. An example of a 
photostatic copy subject to contradiction or exception would be a 
baptismal or marriage certificate in which the dates or names have 
been tampered with. 

The purposes of Documentary Proof can be divided into five 
catagories: 

1. To establish the fact of the existence of a diriment impedi- 

ment. 

. To establish certitude about the absence of a dispensation. 

. To establish certitude about the validity of a dispensation. 

. To establish certitude about the absence of convalidation. 
To establish certitude about the absence of Sanatio in Radice. 
A word or two about each. 

Ist. One of the first duties incumbent on parties attacking the 
validity of a marriage is to prove the existence of a diriment im- 
pediment. In the cases under consideration of Canon 1990, this 
proof must be documentary or from any other legitimate source.1§ 
The documents or the information gathered from the other legiti- 
mate sources already referred to in the Response of the Pontifical 
Commission for the Interpretation of the Code must be of such a 
character as to consitute proof. It is important to note here that 
mere indication or probable conjectures are not proof. The pre- 
sumption of law favors the validity of marriage ?® and this pre- 
sumption yields only to proof. 


cr ow bo 


18 AAS, XXIII (1931), 353. 
19 Can. 1014. 
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2nd. Certitude about the absence of a dispensation is somewhat 
harder to prove as this is a negative fact. However this certitude 
can be obtained from a certain and authentic document generally 
in the form of a letter from the chancery official that no record of 
dispensation exists in the archives of a Chancery in favor of speci- 
fied individuals in a specified period. Of course, it must be ascer- 
tained beforehand beyond any doubt that the individuals in ques- 
tion did not live in any other diocese, or did not go to any other 
diocese where the dispensation could have been obtained. Generally 
proof of this is best obtainable from trustworthy witnesses under 
oath. It is to be noted that absolute certitude is not necessary 
in cases handled according to the provisions of Canon 1990. No 
more certainty is required in summary process than is demanded 
in any other judicial proceedings. Canon 1869 states that the 
judge must possess moral certitude about the matter to be settled 
by the decision before he can pronounce sentence. If this is true in 
formal cases it certainly is true in these which are treated in a sum- 
mary manner. 

3rd. A dispensation granted by a Chancery and even those 
granted by virtue of Canon 1043-1045 in danger of death or when 
all things are prepared for the marriage by priests authorized to 
witness the marriage in question are presumed valid until other- 
wise proved. It is to be noted that in the case of a dispensation 
granted in the internal sacramental forum, there would obviously 
be no record available and the confessor who granted the dispensa- 
tion could not be asked to testify.2° However, a dispensation 
granted for the internal forum would have no effect in the external 
forum.?? 

In the study of dispensations the reply of the Pontifical Code 
Commission of July 27, 1942 should be kept in mind, and this is: 
“Whether by virtue of Canon 81, together with Canon 1045 an 
Ordinary can dispense from matrimonial impediments within the 
limits of the same Canon 81, although everything was not yet 
prepared for the marriage.” The reply was in the affirmative22 

4th. Certitude about the absence of convalidation may be at- 
tained in several ways; principally by documents, witnesses and 


a0 Can. 1757, Say 2°. 
21 Cann. 202, §1; 1047. 
22 AAS, XXXIV (1942), 241. 
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special circumstances surrounding the married life of the consorts. 
Practical experience in summary process indicates that one rarely 
discovers a case in which convalidation has taken place. Those 
entrusted with these cases, however, must be on the alert. When- 
ever there is a well founded suspicion of the possibility or proba- 
bility of convalidation, all possible means of investigation must be 
employed. 

5th. Certitude about the absence of a “ sanatio in radice”’ would 
be obtained in the same way as certitude about the absence of a 
dispensation from impediments, i.e., either from a letter of a 
chancery official attesting to its absence in Curia archives, or from 
any other legitimate source.?? 


The following are the lists of documents ordinarily necessary in 
the adjudging of the informal cases stipulated by Canon 1990. 
These lists are of course not definitive. Each case is to be con- 
sidered in itself as far as documents are concerned, but the follow- 
ing can be considered the minimum number of documents required 
in each type of case: 


1. Disparity of Cult: 
(a) Record of the Baptism of one party (and proof of 
identity). 
(b) Testimony regarding non-Baptism of second party. 
(c) No dispensation at time of marriage nor subsequently. 
(d) No sanatio in radice. 
2. Holy Orders: 
It is noted that valid reception of orders and assumption of 
obligations are to be presumed upon proof of the fact of 
Ordination. 
Documents required: 
(a) Fact of ordination established by a transcript from 
Registers of Ordination. 
(b) No dispensation (Chancery office; nor under Canons 
1043-1045). 
3. Solemn Profession: 
(a) Fact of Profession established from the Register of 
Professions. 
(b) No dispensation. 


23 AAS, XXTIT (1931), 353. 
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4. Simple Vows of the Jesuit Society: 

(a) Fact of Profession established from Register of Pro- 
fessions. 

(b) No dispensation. 

5. Ligamen: 

(a) Certificates of First and Second Marriage (or tran- 
scripts of health department records) « 

(b) Divorce Records (as far as establishing ligamen is con- 
cerned these are not necessary but it is good to have 
them). ; 

(c) Death certificate (if case requires it). 

(d) Determination whether the first marriage in case (the 
bond) was valid or not (Witnesses who are reliable.) 

(e) Baptismal certificates, (if available and necessary.) 

6. Consanguinity: 

(a) Baptismal records. 

(b) Marriage records. 

(c) Health records, i.e., birth certificates. 

(d) Testimony of two trustworthy witnesses preferably 
older members of the families. 

(e) Chancery office records of dispensations. 

7. Affinity under the Code: 

(a) Proof of valid marriage. (Marriage records and free- 
dom to marry.) 

(b) Baptismal records of both parties to first marriage. 

(c) Proofs of the forbidden degree of consanguinity be- 
tween the deceased partner and the partner to the 
second marriage. 

(d) Proof of no dispensation nor convalidation nor sanatio. 

8. Affinity before the Code: 
(a) Proof of the observance of the required form (marriage 


record). 

(b) Proof of the copula perfecta (presumptions and off- 
spring). 

(c) Baptism record of party who attempted the second 
marriage. 


(d) Proofs of the forbidden degree of consanguinity be- 
tween the deceased or divorced partner and the partner 
to the second marriage. 
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(e) Proof of no dispensation nor convalidation nor sanatio. 
9. Spiritual Relationship: 

(a) Baptismal record (marriage records of the parents of 
the baptized for the pre-Code Compaternitas and Com- 
maternitas to corroborate the parents’ names as found 
in the baptismal records). 

(b) Proof of no substitution of persons. 

(c) Proof of no dispensation nor sanatio in radice.*4 


ECCLESIASTICAL LEGISLATION ON CHRISTIAN 
EDUCATION WITH SPECIAL APPLICATION 
TO CURRENT PROBLEMS * 


The purpose of this paper, beyond stating the Ecclesiastical law 
in regard to the Christian education of our youth of elementary 
and high school age, is to promote a discussion relative to the solu- 
tion of the problems involved in the fulfillment of this legislation 
in our respective dioceses. We are all aware of the need for the 
Catholic education which has to be supplied to our youth as a com- 
plement to the home, but the difficulties involved seem at times 
almost insurmountable. When we consider the Catholic training 
given in many of our homes, we are cognizant of the lack of in- 
terest shown by many parents with regard to the religious training 
of their children. We have to be realistic about this and face the 
fact that our Catholic children are being spiritually neglected in 
our homes. In view of this negligence our duties are increased 
almost a hundredfold and the entire obligation seems to devolve 
upon us. This we must be ready to assume to the best of our 
ability, namely by providing the facilities for this education in 
accordance with the Instructions and Encyclicals of our Supreme 
Pontiffs, the decrees of the Plenary Councils of Baltimore and the 
prescriptions of the Code of Canon Law. 


24 For a fuller exposition of the requirements in each informal case cf. Edwin 
Joseph Kennedy, The Special Matrimonial Process in Cases of Evident 
Nullity, The Catholic University of America (Washington, D. C., 1935), pp. 
98-137, from which this synopsis of proofs required was taken. 


* Paper read by the Very Reverend William A. Galvin, J.C.D., on May 19, 
1954, at the Eastern Regional Conference Meeting of The Canon Law Society 
of America, held at New York, N. Y. 
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Before presenting a brief historical resume of the legislation 
enacted in the United States previous to the promulgation of the 
Code, we shall consider the vindication of the Church’s authority 
over the religious training of youth. Canon 1381 of the Code of 
Canon Law states that the religious training of youth in all schools 
whatever is subject to the authority and the supervision of the 
Church. In the second paragraph this canon further enacts that 
local ordinaries have the right and duty to be on guard lest in any 
schools whatever located in their territory anything should be 
taught or be done in opposition to faith and good morals. The 
third paragraph states that they likewise have the right to approve 
the instruction in religion and the textbooks of religion; and even, 
that religion and morals be protected, to demand that both the in- 
structors and the textbooks be removed. 

In a previous canon, namely canon 1375, the Church’s independ- 
ence in education is asserted. According to this prescription of 
law, the Church possesses the right to establish schools for all sub- 
jects, not only elementary schools, but also intermediate and 
higher schools. Now in view of the fact that our church’s schools 1) 
are founded by a public authority, which is authorized by its own 
intrinsic need to possess well-instructed members who may be 
better directed to their destiny because of their enlightenment, 
and 2) because the secular education given in our parochial schools 
is the same as the education given in the publie schools as required 
by state compulsory-education laws and educational standards, 
our parochial schools manifest the character of a public school 
since they perform a public function.2 

His Holiness, Pope Pius XI, of happy memory, in his Encyclical 
Divini illius Magistri, given on December 31, 1929, very emphati- 
cally vindicates the rights and duties of the Church as expressed 
in the aforementioned canons. Calling to mind the words of Christ 
Himself: “Teach ye all nations,” His Holiness asserts that there 
is no power on earth that may lawfully oppose the Church or stand 
in Her way, since Her power extends not only over all the faithful 
but also those outside the fold, because, by this command of Christ, 
all nations are to be taught, and because all men are called to enter 


1Cf., Abbo and Hannan, The Sacred Canons (2 vols., St. Louis: B. Herder 
Book Co., 1952), II, p. 608. 


2 AAS, XXII (1930), 49. 
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the kingdom of God and to attain eternal salvation. Logically 
flowing then from this Mission of the Church is the inalienable right 
as well as the indispensable duty of the Church to watch over the 
entire education of Her children, in all institutions, public or 
private, not merely in regard to the religious instruction there given, 
but in regard to every other branch of learning, and also to every 
regulation insofar as religion and morality are concerned. Now, 
although the Church asserts Her inalienable right in this matter, 
She does not maintain that Her right is exclusive nor in any way 
can it be said that the right manifests any undue interference with 
the rights of the State. She is merely working in harmony with 
the right-ordering and well-being of families and civil society, as 
Pius XI so well points out to all.8 

After this brief vindication of the rights of the Church with re- 
gard to Christian education, a consideration of the historical aspects 
of Catholic education in the United States seems worthy of recog- 
nition. We are all familiar with the zeal and ardour of the Hier- 
archy of our Church in the United States during the Nineteenth 
Century, and the struggle that was theirs to bring about the reali- 
zation of the establishment of Catholic schools. In the face of 
great odds they continually fought against the prejudice that ex- 
isted at that time when the State school was brought to the fore. 
It was only through their unstinting efforts that we now have what 
is known today as the parochial school. We know also the great 
work of Bishop Hughes of New York and the ardent zeal of 
Cardinal Gibbons of Baltimore. We are familiar, too, with the 
efforts of Archbishop Ireland of St. Paul, conciliatory as they may 
have seemed to some, to alleviate the burden of “‘ double taxation ” 
on the Catholic people for the support of Catholic schools. His 
efforts, we know, brought about the bitter battle among certain 
members of the Hierarchy and Religious Congregations known as 
the “School Controversy ” (1891-1893),4 which resulted in the 
decision Tolerari potest of the Sacred Congregation of the Propa- 
gation of the Faith on April 21, 1892,5 wherein the arrangement 


3 Ibid. 


4Cf., Reilly, The School Controversy, The Catholic University of America 
School of Arts & Sciences’ Studies (Washington, D. C.: The Catholic Uni- 
versity of America Press, 1943). See also Memorial of Archbishop Ireland on 
School Experiment (p. 480, infra) —Editor’s note. 


5 ASS, XXIV, 623. 


466 THE J URIST 


entered into by Archbishop John Ireland concerning schools at 
Fairbault and Stillwater, Minnesota could be tolerated. (If any- 
one is interested in a summation of this plan I have it available.) 

We mention this to accentuate the efforts of our early Hierarchy 
to bring about the establishment of our Catholic Schools and to 
stress that, in spite of the bitter controversy of that time, all con- 
cerned were interested in putting into effect the general legislation 
of the Church as well as the decrees of the Councils of Baltimore, 
especially those of the Third Plenary Council of Baltimore held 
in 1884. 

Let us now consider the enactments of the Plenary Councils of 
Baltimore. In 1852 the First Plenary Council of Baltimore dealt 
again with the problem of Catholic Elementary Schools. The 
Bishops of the Council were exhorted in view of the very grave 
evils which usually result from the defective education of youth 
per viscera misericordiae Dei to see that schools be established in 
connection with all churches of their dioceses,® and it was further 
decreed that church revenue be used for the support of competent 
teachers.” These were the most important enactments of the First 
Plenary Council concerning the establishment of Catholic schools. 

The Second Plenary Council of Baltimore, held in 1866, was con- 
tent to reiterate the decrees of the First Provincial Council of Balti- 
more which convened in 1829, of the Fourth Provincial Council of 
Baltimore, held in 1840, and of the First Plenary Council already 
mentioned. These decrees referred to the establishment of schools 
in which the young were to be taught the principles of faith and 
morality, while being instructed in the letters, and also enjoined 
pastors to forbid Catholic children in public schools to use the 
Protestant Bible, Protestant prayers or hymns. 

Between the Second and Third Plenary Councils of Baltimore 
(1884), the Sacred Congregation of the Propagation of the Faith 
issued a very important Instruction to the Bishops of the United 
States.® Citing the danger to faith and morals of Catholic children 


6 Conciliorum Provincialium et Plenarii Baltimorensium, Decreta (Balti- 
mori, 1853), nn. 33, 90. 
7 Op. cit., n. 90. 


8 Concilit Plenarit Baltimorensis II, Acta et Decreta (Baltimore, 1864), nn. 
427-430. 


®Cf., Appendix, Acta et Decreta Concilii Plenarii Baltimorensis Tertw 
(Balnerae 1886), p. 279. 
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in the then existing public schools, it maintained that natural and 
divine law forbade their frequentation unless attendance. at a 
Catholic school was impossible, and then only if the danger to 
faith and morals was made remote through proper safeguards. 
Among other things, it also laid down the exceedingly strong dictum 
that parents who disregard their Catholic responsibility in this 
matter, if obstinate, could not be absolved. 

A consideration of the enactments of the Third Plenary Council 
must now be made. An examination of the educational decrees, 
totalling one-fourth of the total number of decrees of this Council, 
evidences that the aforementioned Instruction served as a basis 
and guide for the Fathers of the Council. They took active 
measures to realize the Church’s desire for a more perfect system 
of Catholic schools. The Fathers of this Council made it binding 
upon all Catholics to build and support Catholic schools and to 
send their children to them. The following exhortation was ad- 
dressed to the laity: “Therefore we not only exhort Catholic 
parents and paternal love, but we also command them with all the 
authority in our power, to procure for their beloved. offspring, given 
to them by God, reborn for Christ, in Baptism, and destined for 
Heaven, a truly Christian and Catholic education, and to defend 
and safeguard them from the dangers of an education merely secu- 
lar during the entire period of childhood and youth; and therefore 
to send them to parish schools or others truly Catholic, unless per- 
chance the Ordinary, in a particular case, should judge that it 
might be permitted otherwise.'° The Fathers thereupon issued the 
following decree binding on bishops and clergy as well as laity. 
“Near each Church, where it does not yet exist, a parish school is 
to be erected within two years from the promulgation of this 
Council, and is to be maintained in perpetuum, unless the bishop, 
on account of grave difficulties, judge that a postponement be 
allowed.41_ After threatening priests with removal from their 
church after repeated admonitions for impeding, through grave 
negligence, the erection and support of a parish school, and also 
rebuking any mission or parish for its failure to provide a priest 
with sustenance for the support of such a school, the Council 
further decrees that “ all Catholic parents are bound to send their 


10 Op. cit., n. 196. 
11 Op. cit., n. 199. 
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children to the parish schools unless either at home or in other 
Catholic schools they may sufficiently provide for the Christian 
education of their children, or unless it be lawful to send them to 
other schools on account of a sufficient cause, approved by the 
bishop, and that with opportune cautions and remedies. As to 
what is a Catholic school, is left to the prudent judgment of the 
Ordinary to define.” ” 

Although strong in their commands to bishop, een and laity 
that Catholic children attend Catholic schools, the Fathers ad- 
monished pastors of souls in this wise: “Since therefore, parents 
may send their children to the public schools, for a sufficient reason, 
approved by the Ordinary, provided the proximate dangers are 
removed by the necessary precautions, we strictly enjoin that no 
one, whether bishop or priest,—and this the Pope through the 
Sacred Congregations expressly forbids—should dare repel such 
parents from the sacraments as unworthy, either by threat or act. 
And much more is this to be understood concerning the children 
themselves. Wherefore let pastors of souls, while they warn the 
faithful committed to them of the danger of these schools, take 
great care lest, led by immoderate zeal, they violate by word or 
deed the most wise Counsels and precepts of the Holy See.” 3% In 
enacting this decree the Council relied on the Instruction of Pope 
Leo XIII (February 8, 1884) to the Bishops of France.1* 

Over and beyond these decrees, the Fathers of this important 
Council enacted provisions for the examination of lay persons and 
religious belonging to institutions of diocesan approval who were 
authorized to teach in parochial schools, and also ordered that a 
diocesan committee be set up for this examination. They de- 
manded an annual visitation by this committee of each school and 
also the necessary safeguards to assure the competency of the 
teachers, religious or otherwise.'5 

We now consider the general law of the Church with regard to 
schools and religious education of youth. According to Canon 
1113 parents are bound by the gravest of obligations to secure by 
all means in their power the religious, moral, physical and civil 


12 Op. cit., n. 199. 


13 Op. cit., n. 198. See Summary of Norms (p. 481, infra) —Editor’s note. 
14 Cf., Ep. enc. Nobilissima Gallorum Gens., 8 Feb. 1884. 
15 Op. cit., nm. 203. 
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education of their children, as well as their temporal welfare. The 
Code further enacts in canon 1335 that “not only parents and 
others that stand in their place but also masters and godparents 
are bound by an obligation of seeing to it that all who are subject 
or entrusted to them are trained by catechetical instruction.” And 
again through the enactment of canon 1372 the Church demands 
that “all the faithful are to be so reared from childhood that not 
only shall nothing be offered them opposed to the Catholic faith 
or moral propriety but also that religious and moral training shall 
be given the most important place.” In the same canon She also 
decrees that “not only parents in accordance with canon 1113 but 
also all who stand in their place have the right and the most 
serious duty to ensure the Christian education of their children.” 

Pope Pius XI, in his Encyclical already quoted, after vindicating 
the right of the family in the instruction of its children by com- 
parison with the fecundity given by God to man, exhorts and 
“implores pastors of souls, using every means in their power, by 
instructions, catechism, by word of mouth and written articles 
widely distributed, to warn Christian parents of their grave obli- 
gations,” concerning the training of their children.?® 

The obligations of parents have been decreed in law. The Code 
next enacts that “in every elementary school religious instruction 
shall be given the children in a manner adapted to their age,” and 
also states that “ youths who attend intermediate and higher schools 
shall be given a more complete course in religion, and that local 
ordinaries shall see to it that the course is given by priests out- 
standing for zeal and learning.” 2” In canon 1379 the Code further 
states that “if the Catholic elementary and intermediate schools 
contemplated by canon 1373 are lacking, provision shall be made, 
especially by local ordinaries, that they be established.” 

These prescriptions of law are further elucidated by Pius XI 
in his aforementioned Encyclical, when he says that “ the mere fact 
that a school gives some religious instruction (often extremely 
stinted), does not bring it in accord with the rights of the Church 
and of the Christian family, nor does it make it a fit place for 
Catholic students. To be that, it is necessary that all the teaching 


16 Cf., Divini illius Magistri, AAS, XXII (1930). 
17 Canon 1373. 


470 THE JURIST 


and the whole organization of the school, and its teachers, syllabus 
and textbooks in every branch, be regulated by the Christian spirit, 
under the direction and maternal supervision of the Church; so 
that religion may be in very truth the foundation and crown of 
the youth’s entire training; and this in every grade of school, not 
only elementary, but the intermediate and higher institutions of 
learning.” His Holiness goes on to say that regardless of con- 
ditions in any particular nation and in spite of the heavy burden 
placed upon Catholics, they, under the guidance of their bishop 
and with the indefatigable aid and cooperation of their clergy, 
support Catholic schools for their children at their own expense; 
because, feeling this obligation weighing heavily upon their con- 
science, they are determined to make adequate provision for what 
they openly profess as their motto: “ Catholic education in Cath- 
olic schools for all Catholic youth.” 7§ 

The general law thereupon enacts its prohibition against attend- 
ance of Catholic children at non-Catholic, neutral or mixed schools. 
To this effect Canon 1374 states that “ Catholic children shall not 
attend non-Catholic, neutral, or mixed schools, that is, schools that 
are also open to non-Catholics. Only the local Ordinary is com- 
petent to determine, in accordance with the norms of the instruc- 
tions of the Apostolic See, in what circumstances, and with what 
safeguards to overcome the danger of perversion, the attendance at 
such schools can be tolerated.” Commenting on this prescription 
of the Code, Pope Pius XI asserts that all so-called “ neutral” or 
“lay ” schools, from which religion is excluded, are contrary to the 
fundamental principles of education. He maintains, moreover, 
that such a school cannot exist in practice and that it is bound to 
become irreligious. He renews the declarations of his predecessors, 
Pius IX,'® and Leo XIII,?° and the Sacred Canons with regard to 
this prohibition. He finally proscribes any attendance by Catholics 
at a mixed school in which the students are provided with separate 
religious instruction, but receive other lessons in common with non- 
Catholic pupils from non-Catholic teachers.21 


18 [bid. 

19 Pius IX, Ep. Quum non sine, 14 Iul. 1864. 
20 Op. cit. 

21 Op. cit. 
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We have considered the law in this matter. Now we meet the 
problems as they exist today. According to statistics 22 which seem 
reasonably accurate, it has been determined that about 49 percent 
of our Catholic School children are enrolled in our Catholic 
elementary schools, with the total enrollment being estimated at 
3,230,000. Since the Catholic birthrate increases 30% faster than 
the average national increase it is estimated that there will be 
3,600,000 pupils in Catholic elementary schools by the end of this 
decade. This figure represents an increase of 1.2 percent over the 
11.3 percent of the total elementary school population enrolled in 
Catholic elementary schools in the school year 1949-1950. When 
we consider the fact that there will be only about 50 percent of our 
Catholic children in Catholic elementary schools we certainly have 
reason to pause. Such a percentage is a far cry from the ideal set 
by the Third Plenary Council of Baltimore, ‘“ Every Catholic Child 
in a Catholic School.” We ask: why does this situation exist? We 
may attribute it to many factors but it seems that we must recog- 
nize the fact that first of all we have not adequate facilities to take 
care of our Catholic children, and, in some instances where they 
could be taken care of, we have not been insistent enough in ad- 
monishing our laity to send their children to a Catholic school. 

We consider our lack of facilities. We know that, for the most 
part, it is due to a dearth of vocations in proportion to the increase 
of the Catholic birthrate and to financial expense. Many of our 
religious congregations have fewer and fewer available teaching 
sisters and brothers. Unfortunately, too great a number who enter 
religious life do not persevere. Under such conditions it is impos- 
sible to plan an elementary school because there is an insufficient 
number of teachers to staff it. 

A further element, the lack of sufficient financial support, is also 
of importance and intimately connected with the lack of personnel 
in the teaching field. We know of the “ double taxation ” on the 
Catholic parents, many of whom are unable to meet this added 
burden. We admit, of course, that there are some who will not ful- 
fill their obligation to support their parish according to their means. 
In view of this fact and of the present high cost of constructing a 


22 The statistics have been taken from the Catholic Education in the United 
States: Review and Forecast (1920-1960) prepared by Urban H. Fleege, Ph.D., 
Staff Associate, National Catholic Education Association (Washington, D. C., 
1952). 
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parish school today, many bishops and pastors feel these are very 
definite obstacles to establishing the needed schools in their dioceses 
and parishes. Moreover, because fewer religious teachers are avail- 
able, it would be necessary to staff their schools with as many as 
four lay teachers out of a faculty of twelve. The present ratio is 
now about 13 to 1. Therefore we can well understand that, with the 
even higher increased enrollment forecast in the resent Educational 
Conference, lay teachers will have a predominant part in the ex- 
pansion of our Catholic school system. This increase in the need of 
lay teachers proposes two problems: securing adequately prepared 
teachers and paying them a just salary. 

Consider the estimated cost of a classroom today, the erection of 
an elementary school, its maintenance and its personnel. From 
reliable figures it has been estimated that the average cost of one 
classroom in any elementary school today amounts to approxi- 
mately $31,000; the cost of a twelve room school, approximately 
$372,000; the maintenance and teaching cost per year for each pupil 
is $69.57; and the maintenance and teaching cost of a twelve room 
school accommodating 480 pupils is $33,393 per year. In the analy- 
sis of these figures the salary for teachers in a twelve room school, 
based on $450.00 per year for each religious, will amount to $5,400. 
Were some of these religious to be replaced by lay teachers, as in- 
deed would be necessary in view of the facts already stated, there 
would be considerable added expense. Accepting the average lay 
teacher’s salary in an elementary school as $2,960 per year, we find 
that were four to be employed in any twelve room school there 
would be an added expense of $10,040 each year. 

At the present it has been estimated from statistics that 3,464 
new elementary schools will be needed by the year 1960. Using the 
figures given above, we can estimate that by that time we shall need 
approximately $850,000,000 for elementary classroom construction 
and equipment alone. These figures indicate the tremendous burden 
which has been and is to be placed upon our bishops, priests and 
laity for the establishment of Catholic schools. It is one with which 
we cannot easily cope. Yet, even after assuming such a burden, 
we would still have only about one half of our children in Catholic 
elementary schools. 


A glance at the statistics regarding Catholic secondary schools 
evidences practically the same problem. In the year 1950 there 
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were only about 38% of our Catholic children enrolled in these 
schools. Besides the dearth of vocations, there is the additional 
problem that it is very often impossible to give our religious 
teachers the opportunity to further their education for placement 
in schools of this nature. The very shortage of teachers precludes 
further study for some of those who are capable because they can- 
not be released for such education. Experience shows that many 
are endeavoring to obtain their degrees through attendance at 
Saturday classes throughout the academic year plus six weeks of 
school each summer. It stands to reason that these prospective 
secondary school teachers cannot possibly gain the advantages of a 
concentrated course; that they are very often injurying their health 
and thereby lessening their capabilities as teachers; and that their 
course is so prolonged that the vacancies caused by ill-health and 
death cannot immediately be filled. Beyond this, we are faced 
with the increased enrollment necessitating 18,755 additional 
teachers. 

Advertence to the financial problem is also not without its im- 
portance. It has been estimated that a duplication of the average 
high school classroom would cost about $34,650. In a nine room 
school, with an average of twenty-six pupils per classroom, the in- 
vestment would amount to $311,850 for each additional high school. 
Estimating that we shall have more that 400,000 additional 
students, we shall need 15,556 classrooms by the end of this decade, 
at an outlay of over $550,000,000. This does not include the cost 
of maintenance and teachers’ salaries. Accepting the average high 
school religious teacher’s salary as amounting to $550.00 per year 
and a conservative figure regarding maintenance, we find that the 
over-all expense for each secondary pupil amounts to $112.01 per 
year. Should lay teachers have to be employed, as indeed they 
will, this expense would be considerably increased. Basing our 
figures on the average high school lay teacher’s annual salary of 
$3,561, we can estimate that the total teachers’ salary in a high 
school where three lay teachers are employed would amount to 
$13,985 instead of $4,950 should only religious teachers comprise 
the personnel. This would mean an added expense of $9,033 per 
year. 

The constant increase of enrollment in Catholic high schools 
during the past fourteen years indicates that about 40 percent of 
all Catholic children of high school age will be in Catholic high 
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schools by the year 1960. Such a figure is certainly far from the 
ideal set by the Third Plenary Council of Baltimore and the 
Encyclical of Pope Pius XI. 

We have seen the ideal exposed and we have become cognizant of 
the problems involved. We are now pressed to find a solution to 
these problems. How are we to meet them? Can we sit back and 
salve our conscience with the thought that these preblems will take 
care of themselves? This is hardly a solution, nor would it be in 
keeping with the law of the Church, nor would it be in accordance 
with the dicta of the Supreme Pontiffs who have constantly warned 
us of the dangers inherent in neutral as well as in mixed schools. 

Among the solutions to our problems is the increase of religious 
vocations. The need of their increase is readily acknowledged. 
It is evident that, if the Catholic School system is to expand in 
keeping with future needs, we must have many more vocations to 
the religious life. We have already stated that for elementary 
schools alone we shall need 23,394 teachers plus, and for the 
secondary level 18,755 plus. Hence we have a minimum of 
45,000 additional religious teachers needed by the year 1960, and 
this is a conservative estimate. A more realistic determination 
would show that in all about 63,000 additional religious teachers 
would be necessary by the end of this present decade. We must 
then encourage religious vocations and do everything in our power 
to teach our boys and girls of high school age the importance of 
considering whether or not God has called them to be special 
ambassadors in His Kingdom. Our priests, brothers and sisters, 
in teaching, have ample opportunity to impress upon them the 
need of future teachers; the important role that such play in the 
life of the Church; and the consolation and happiness that will 
come to them for their sacrifice should they be called by God to 
give their life in a special manner to Him. Perhaps, too, a more 
realistic approach to the problems of daily life may serve as a 
factor to combat the worldy influence which, unfortunately, has 
done so much to thwart the religious vocations of many. We, as 
priests, in daily contact with our people can well utilize our time 
by impressing upon the parents of these children that the sacrifice 
of their children for God will bring to them untold blessings. So 
then, by word and example, priest, brother and sister should make 
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every effort to bring about the increase that is so necessary to our 
present and future Catholic School system. 


If we do not succeed in encouraging the required increase in 
vocations we must necessarily face the problem of using more lay 
teachers in our schools. It has already been estimated that 17.1 
percent of the teachers in Catholic schools are lay teachers. In 
view of the present circumstances, we do not bemoan this percent- 
age for, truly, they have a very important place in our school 
system. We do, however, feel that the percentage will have to be 
considerably increased if we are to expand, and we must expand. 
We have already made a comparison with regard to salaries and 
know that the employment of lay personnel adds a considerable 
expense to the instructional cost of any school. Furthermore, there 
is the difficulty of securing lay teachers since, often times, they 
have to be asked to accept less salary than they would in the 
ordinary public school. Again, there would be the question of 
training them in the essentials of their religion that they might be 
capable of imparting their knowledge to the children under their 
care. In spite of these difficulties, we still have to face the issue 
and realize that we must make every effort to obtain their services 
and so, once again, we must encourage men and women who have 
not embraced the religious life to make a sacrifice in this regard, 
appealing to them in the name of Catholic Action. 

At this point, as a relief to our financial burden, we may consider 
the matter of charging tuition in our schools, both elementary and 
secondary. As far as can be ascertained, most of our secondary 
schools depend upon this subsidy for their support since most 
parishes, where high schools are in existence, already have the usual 
expense of financing the parish church, convent, and elementary 
school. Even our strictly diocesan schools depend to a great extent 
upon a nominal payment of tuition. But, what about the elemen- 
tary schools? Is it wise to charge tuition for each pupil and is it 
in keeping with the law of the Church that all Catholic school 
children attend Catholic schools? Like so many other innovations, 
the charging of tuition in elementary schools is open to criticism— 
both good and bad. 

Some feel that charge of tuition is essential for the upkeep of a 
school; that it impresses the child and parent with the advantage 
of a Catholic education in that it is something more exclusive; 
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that it makes a child (for want of a better phrase to use) “ school 
proud”; and assures a better maintenance of the school and its 
facilities than would be possible were tuition not made obligatory. 
They further insist (and this is very true as actual parish experi- 
ence bears out) that many of our Catholic parents are lax in the 
support of their church and school, either because they are un- 
willing to give each Sunday according to their means, or because 
they very seldom attend Mass at all. In fact it can be truthfully 
asserted that there are a good number of these parents of Catholic 
school children who do not contribute more than a dollar or two 
for church support for the entire year. 

On the other hand, it has been contended that the charging of 
tuition has prevented many parents from sending their children 
to a Catholic school, thus making it impossible for them to fulfill 
their obligation of giving them a truly Catholic education. In some 
cases this is true and parents have felt it a real hardship especially 
when there have been many of school ages in the family. Because 
of. such cases the charging of tuition in elementary schools does not 
seem to be a feasible solution to the problem. Whether it actually 
is or not I leave to further discussion, although I will say that, in 
such circumstances as have just been mentioned, more just and 
equitable arrangements could be made to alleviate any such hard- 
ships from being imposed upon these particular families. 


As a solution to our problem, in view of present and future diffi- 
culties involved in the matter of Catholic education, some edu- 
cators have advocated the establishment of what are known as 
“Consolidated Schools.” Such schools would be erected from the 
resources of two or three parishes at an advantageous location and 
supported by these respective parishes. These educators feel that 
such would alleviate to a great extent the financial burden placed 
upon small parishes, especially were they to maintain a school of 
their own, and that they would also allow for a greater spread of 
the teaching personnel. On the face of it, it seems that this plan 
might well be a palliative for the present situation and also a great 
help for the future. Yet, as always, there are objections to this 
idea. 

It has been maintained that there would be the question of the 
location of the school, i.e., within whose parish would it be situ- 
ated. There would also be the question of which parish would be 
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taxed the more or most for the erection of the school and its sup- 
port; the question of which pastor would be in charge of the school 
and whether there would be divided authority; and the question of 
how many from each parish would be given preference for enroll- 
ment in the event of an overcrowded school. Perhaps these ques- 
tions could readily be answered by considering support and prefer- 
ence on a pro-rata basis of children of school age of each parish 
and perhaps the pastor of the larger or largest parish could be con- 
sidered as the one in control. Yet, with the fluctuation of popu- 
lation and the increased surge in home-building, a few years may 
well change the situation considerably. The less or least populated 
district may well become the more or most populated. Again, 
considering parochial supervision, it may well be that the more or 
most advantageous site for the school could be in the smaller or 
smallest parish. Acknowledging the human element involved in 
situations of this nature, we have reason to thoroughly ponder the 
matter before accepting this solution as one which is most feasible. 

Other educators have concluded that, if we cannot satisfactorily 
cope with the problems of Catholic education and a sacrifice of 
one type of school is to be made, we should eliminate the elementary 
school and devote our talents and resources to the education of the 
adolescent. They maintain that a child at this age needs greater 
guidance than one of the elementary school age. They feel that it 
is the character-forming stage in a child’s life and that, if we do 
not have a direct Christian educational influence on our youth at 
this impressionable age, their faith and morals will be in extreme 
danger. Much may be said in favor of this plan when we consider 
the fact that oftentimes our youth do not pursue any further 
religious instruction once they attend a public secondary school. 
Further, we have to face the bald fact that, in spite of our efforts 
to bring high school pupils to religion classes, an extremely few do 
attend, due to lack of interest on the part of their parents and 
themselves. Consequently, they are not using the safeguards de- 
manded for the toleration of their attendance at neutral schools. 
Moreover, in these neutral schools where there is co-education, 
there are also the dangers so well outlined by His Holiness Pope 
Pius XI,?? when he speaks in his Encyclical of naturalism and the 
denial of original sin. He deplores promiscuity in the training of 
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the two sexes and admonishes us that the principles regarding the 
association of the two sexes, namely a necessary distinction and 
corresponding separation according to age and circumstances, 
should be particularly applied to all schools, particularly, as he 
says: “in the most delicate and decisive period of formation, 
namely, that of adolescence.” Where, then, it may be possible to 
have only one type of school, i.e., elementary or secondary, it may 
well be alleged that were elementary schools eliminated there would 
be greater opportunity to erect and maintain, financially and in- 
structionally, secondary schools for the separate education of both 
Sexes. 

Were a choice necessitated, the opponents of this theory would 
advocate the retaining of the elementary school. It is their con- 
tention, based on the germinal theory, that the child should be 
educated in a Catholic school at the very beginning of his school 
training. They feel that the doctrines of the Church can be given 
these pupils in a very effective way in their earliest years as long 
as the teaching methods are adapted to their capacity to assimilate 
them. They assert that the first three grades afford a real founda- 
tion for the teaching of Catholicism and that the child who has the 
benefit of at least three grades in a Catholic school has a real and 
solid foundation for his spiritual life. Much more so would he be 
equipped to preserve his faith and morals were he to be given the 
benefit of the other five grades. They would also contend that, 
were a child to be left to his own resources during these early years 
and then given the opportunity to attend a Catholic secondary 
school, he would not have the necessary background for the assimi- 
lation of religious principles as taught in secondary schools, nor 
would these have the desired effect upon his character. It is 
alleged that, at that time, his character is sufficiently well formed 
and, if his religious training has not been very thorough, the Cath- 
olic training of the secondary school would be thwarted. 

Another difficulty that would be encountered in eliminating 
elementary schools would assert itself with regard to the com- 
petency of the teachers for the higher grades. There are many who 
would not have the necessary ability for this secondary education 
and likewise there would be the question of taking care of their 
advanced training so that they might meet the requirements of 
our state laws. This would entail the releasing of thousands of 
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teachers for further study as well as the tremendous expenses in- 
volved for such training. 

Another solution, although not the ideal, but factually, under 
present and future circumstances a very necessary one, is the 
Christian Doctrine class for public school pupils. In view of the 
statistics cited above, we know that there is a definite and ab- 
solute need for our whole-hearted support of the Confraternity of 
Christian Doctrine, since less than one-half of our Catholic 
children are attending Catholic schools. Its objectives, with which 
we are all familiar, endeavor not only to offset the dangers inherent 
in a thoroughly neutral school education but also to bring about, 
as far as possible, the intimate correlation of religion with the 
secular branches. It is admitted that this is not easily attainable, 
but its accomplishment is not impossible of being effected. It 
means that we must thoroughly train our catechists, religious and 
lay, for the work that they are to assume. They are not to be 
chosen haphazardly but most selectively. They would also have 
to be reimbursed for their services, at least, by being given a 
nominal salary. We know that it is not easy to obtain many such 
ideal teachers, but certainly a real effort could be made in this 
regard and, as with lay teachers in our Catholic schools, were we 
to inculcate on them the ideal of true Catholic Action, it may well 
be possible for each pastor to secure a sufficient number of capable 
catechists who would be an inspiration to their pupils and a credit 
to their Church. 

Intimately connected with the Confraternity of Christian Doc- 
trine is the question of released time during the school year. A 
more suitable time for teaching catechism to our children seems 
to be the first hour of the school day. At that time the child is 
much more alert and has a greater interest in the subject taught 
him. Could we succeed in successfully lobbying in all States for 
this released time and make it possible to have part of the first 
hour available to us for the teaching of religion, it seems that a 
great step would be made by us for the religious training and care 
of those many children of our Faith who, through no fault of their 
own, are unable to receive the almost incomparable advantages of 
a true Catholic education. 

As stated in the beginning of this paper, an effort has been made 
to make it one of a controversial nature. We have endeavored to 
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present the law and commentary insofar as time would allow, and 
have chosen to offer solutions to the problems of fulfilling the 
enactments of the Church. An effort has been made to present the 
advantages and disadvantages of the various solutions without 
taking a stand on any, except of course, those which must readily 
be acknowledged by all, such as the need for more vocations, the 
necessity of employing lay teachers in our schools and the en- 
couragement in each diocese of the Confraternity of Christian 
Doctrine. As for the other solutions already mentioned, we leave 
this to our discussion which I trust will be stimulating and ad- 
vantageous to all of us. 


THE ACCOUNT OF THE SCHOOL EXPERIMENT IN 
MINNESOTA PROPOSED BY ARCHBISHOP IRELAND 
AS ADDRESSED IN HIS MEMORIAL TO CARDINAL 
LEDOCHOWSKI, PREFECT OF THE CONGREGA- 
TION OF THE PROPAGATION OF THE FAITH 


The plan was effected in this wise: that in consideration of the 
sum of one dollar a year the parochial school building during the 
hours that it taught the secular branches could be considered a 
State school, and when the hours for teaching the secular branches 
were over or before they began, it returned to its original character 
of parochial school, and in virtue of this nominal cession all the 
expenses of the school were assumed by the State. The hours given 
by the sisters to teaching civil or secular branches are from 9:00 
to 3:30. Before and after these hours, the building, which always 
remains the property of the parish, is a parochial school. The 
children hear Mass before school and march to the classroom in a 
body; every day at 3:30 P.M. they recite their Catechism and the 
only change that the children observe in the school is that they 
recite their Catechism in the afternoon instead of in the forenoon. 
The consequence is that the schools are far more flourishing now 
than they were before, the old rubbish was thrown out and new 
furniture supplied by the State; that the people, relieved of a 
burden that was before oppressive, apply themselves now more 
diligently to the support of the Church and the erection of good 
school edifices; and that the sisters who before had to subsist on 
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the precarious uncertain salary of 25 scudi a month now receive 
regularly and certainly twice that amount every month from the 
State. The prospects of religion are brighter than ever before. 
(This is the English translation of the Latin text of the Memorial.) 


SUMMARY OF THE NORMS OF INSTRUCTIONS FROM 
THE APOSTOLIC SEE 


The Holy Office was often asked about tolerance of Catholics in 
schools other than Catholic. It did not wish to give general and 
absolute resolutions prohibiting attendance at such schools under 
all circumstances. It admitted toleration for the cases in which 
the danger of perversion was made remote; at the same time it 
gave counsels to the Ordinaries for such cases. They must see to 
it that non-Catholic books be removed from the hands of Catholic 
scholars or pupils; that in mixed schools no religion be taught nor 
any general principles of the Christian religion, but that the re- 
ligious instruction be given apart or separately, immediately be- 
fore or after school hours, by Catholic teachers; that pastors and 
Ordinaries sedulously watch lest abuses arise.* 


ASPECTS OF CANON AND CIVIL LAW RELATIVE TO 
PAROCHIAL SCHOOLS ** 


Perhaps a better title for this paper would be “‘Some Aspects 
of Canon and Civil Law Relative to Parochial Schools” because, 
in the short space of time available and in the limited material to 
be presented in that time, obviously it would be impossible to cover 
the whole area of Canon and Civil Law pertaining to parochial 
schools. Rather than exhaustive it is the intent of this paper to 
be indicative and inquisitive; indicative in that an effort will be 
made to point out some canon and civil laws as they affect parochial 


* Cf. S. C. Propag. Fid. 7 aprilis 1860 in Collectanea, n. 1190; Coronata, 
Institutiones Iuris Canonici (5 vols. ... , Taurini: Marietti, 1933-1939), II 
(1933), n. 947, 2. 

** Paper presented by the Right Reverend John McDevitt, J.C.D., Laramie, 


Wyoming, at the Regional Conference Meeting of The Canon Law Society of 
America, held at Cheyenne, Wyoming, September 28 and 29, 1954. 
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schools; inquisitive in that it is hoped the paper will serve the 
purpose of pointing up the necessity of a more thorough and de- 
tailed study of the whole question—more particularly in the civil 
law aspects. In this sense the present effort is intended as a mere 
preliminary study that will barely scratch the surface, in the hope 
that it may give impetus and encouragement to the furthering of a 
more thorough examination of the numerous questions involved. 

As in all legal matters so also in the topics under present dis- 
cussion, there is a question of rights and obligations. According 
to the Divine and natural laws and also as a matter of fact, ac- 
cording to the laws of most decent governments, the rela- 
tive positions of those who are intrusted with rights and obligations 
in the matter of education of youth are parents or guardians, the 
Church, and the State. And all three of these have rights and 
obligations in the matter of education. At the outset it might be 
well to define our position and to give some clear ideas as to what 
we are talking about when we speak of parochial schools. In this 
respect I believe the best definition for a parochial school is that 
which is found in the words of Pope Pius XI in his encyclical on 
The Christian Education of Youth, issued December 31, 1929. The 
Holy Father says, “It is necessary that all the teaching and the 
whole organization of the school and its teachers, syllabus, and 
textbooks, in every branch be regulated by the Christian spirit, 
under the direction and maternal supervision of the Church, so 
that religion may be in very truth the foundation and crown of 
the youth’s entire training, and this in every grade of school, not 
only the elementary, but the intermediate and the higher institu- 
tions of learning as well.” 

Also Pope Leo XIII has the following: “ It is necessary that not 
only religious instruction be given to the young at certain fixed 
times but also that every other subject taught be permeated with 
Christian piety. If this is wanting, if this sacred atmosphere does 
not pervade and warm the hearts of masters and scholars alike, 
little good can be expected from any kind of learning and con- 
siderable harm will often be the consequence.” (Leo XIII, 
Militantis Ecclesiae, August 1, 1897.) 


Quoting again from the same encyclical of Pope Pius XI, the 
Holy Father clarifies the position in the matter of education of all 
three agencies having a right, namely, the family, the Church and 
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the State. “In the first place the Church’s mission of education 
is in wonderful agreement with that of the family, for both proceed 
from God and in a remarkable similar manner. God directly com- 
municates to the family in the natural order, fecundity, which is 
the prmciple of life, and hence also, the principle of education to 
life, together with authority, the principle of order. The family, 
therefore, holds directly from the Creator, the mission and hence 
the right, to educate the offspring, a right inalienable because in- 
separably joined to the strict obligation, a right anterior to any 
right whatever of civil society and of the state, and therefore in- 
violable on the part of any power on earth.” 

Regarding the rights of the Church in the field of education, the 
Holy Father says in the encyclical, “And first of all, education 
belongs preeminently to the church by reason of a double title in 
the supernatural order, conferred exclusively upon her by God 
Himself, absolutely superior therefore, to any other title in the 
natural order. The first title is founded on the express mission and 
supreme authority to teach given her by her Divine Master... . 
The second title is the supernatural Motherhood, in virtue of which 
the Church, spotless spouse of Christ, generates, nurtures and 
educates souls in the divine life of grace with her sacraments and 
her doctrines.” 

With reference to the rights of the civil state in the matter of 
education, the encyclical says, “ These rights have been conferred 
upon the civil society by the author of nature Himself, not by title 
of Fatherhood as in the case of the Church and the family, but in 
virtue of the authority it possesses to promote the common tem- 
poral welfare which is precisely the purpose of its existence; con- 
sequently, education cannot pertain to civil society in the same 
way in which it pertains to the Church and the family, but in a 
different way corresponding to its own particular end and object.” 

For legal purposes the state considers under the generic name of 
parochial, any school which is supported by private institutions or 
agencies, without the benefit of public taxes. In our study how- 
ever, when mention is made of parochial schools we do not have in 
mind the state’s definition, but the ecclesiastical and traditional 
acceptance of the term as understood by Catholics in the United 
States. Although there is no intent to exclude colleges and other 
institutions of higher learning from this study, for the most part, 
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reference is to our parochial elementary and high schools. When 
the state is mentioned, it is intended to confine the study to a con- 
sideration of civil law and ordinances in the United States, whether 
these be federal, state or local, in so far as they may affect our 
parochial schools. 

Broadly speaking the positions of both Church and State are 
rather well concentrated in the following two proneuncements. On 
behalf of the Church, Canon 1372, Section II, clearly enunciates 
the following: “Non modo parentibus ad normam can. 1113, sed 
etiam omnibus qui eorum locum tenent, ius et gravissimum officium 
est curandi christianam liberorum educationem.” Without attempt- 
ing to give a full commentary on this canon, it seems obvious that 
the Church wishes to emphasize the right inherent in and the ob- 
ligation incumbent upon parents, and all who take their place, to 
provide for the Christian education of children. Undoubtedly to 
our way of thinking the Sacred Canon here wishes to include 
parents, guardians, godparents, the Church, bishops, priests, 
teachers, and even the civil authorities. The position of the federal 
government and the governments of the separate states has been 
well defined by the Supreme Court of the United States in its 
decision in the Oregon School Case, June 1, 1925: “ The funda- 
mental theory of liberty upon which all governments in this Union 
repose excludes any general power of the State to standardize its 
children by forcing them to accept instruction from public teachers 
only. The child is not the mere creature of the State; those who 
nurture him and direct his destiny have the right coupled with 
the high duty, to recognize and prepare him for additional duties.” 
While this decision settles definitely for all time the major question 
of the right both on the part of parents and of the Church, to con- 
struct and conduct parochial schools anywhere under the juris- 
diction of the United States government, at the same time, it does 
not settle all questions involving our schools. 

In Canon 1113 and again in Canons 1372 through 1383, the Code 
of Canon Law legislates for all Catholic schools, elementary, inter- 
mediate and superior. Suffice it then for our purpose to quote these 
canons verbatim, as they are for the most part self-evident, and 
should require little explanation. Canon 1113 lays down the obli- 
gation of parents to provide for the education of their children and 
is as follows: “ Parentes gravissima obligatione tenentur prolis 
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educationem tum religiosam et moralem, tum physicam et civilem 
pro viribus curandi, et etiam temporali eorum bono providendi.” 
In other words, the translation of that canon is, “ Parents are under 
a grave obligation to see to the religious and moral education of 
their children, as well as to their physical and civic training, as far 
as they can, and moreover to provide for their temporal well- 
being.” 

How well parents have always understood this obligation and 
have carried it out has been recognized and highly praised by 
Pius XI: “ The family has instinctively understood this, and from 
the earliest days of Christianity down to our own times, fathers 
and mothers, even those of little or no faith, have been sending or 
bringing their children in millions to places of education under the 
direction of the Church.” (Pius XI, Letter to Cardinal Secretary 
of State, May 30, 1929). 

Title XXII of the Code of Canon Law, embodying Canons 1372- 
1383 dealing with schools follows: 


CAN. 1372 


#1. Fideles omnes ita sunt a pueritia instituendi ut non solum 
nihil eis tradatur quod catholicae religioni morumque honestati 
adversetur, sed praecipuum institutio religiosa ac moralis locum 
obtineat. 

#2. Non modo parentibus ad normam can. 1113, sed etiam 
omnibus qui eorum locum tenent, ius et gravissimum officium est 
curandi christianam liberorum educationem. 

Clearly this canon prescribes both negatively and_ positively 
what is to be the material content of Catholic education. Further- 
more it imposes a definite obligation upon parents and those who 
take their place, concerning which we have already spoken. 


CAN. 1373 


#1. In qualibet elementaria schola, pueris pro eorum aetate 
tradenda est institutio religiosa. 

#2. Iuventus, quae medias vel superiores scholas frequentat, 
pleniore religionis doctrina excolatur, et locorum Ordinarii curent 
ut id fiat per sacerdotes zelo et doctrina praestantes. 

Here the distinction is made between elementary schools on the 
one hand and intermediate and college level schools on the other. 
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In the case of the latter, local Ordinaries are given the duty of 
providing competent priests as teachers of Christian doctrine. 


CAN. 1374 


Pueri catholici scholas acatholicas, neutras, mixtas, quae nempe 
etiam acatholicis patent, ne frequentent. Solius autem Ordinarii 
loci est decernere, ad normam instructionum Sedis Apostolicae, in 
quibus rerum adiunctis et quibus adhibitis cautelis, ut periculum 
perversionis vitetur, tolerari possit ut eae scholae celebrentur. 

This canon clearly is a command to send Catholic students to 
Catholic schools. At the same time it is a prohibition against their 
attendance at any other schools that are non-Catholic, neutral, or 
mixed. The local Ordinary alone is constituted the sole judge as 
to what circumstances are to be weighed, and with what pre- 
cautions attendance at such schools may be tolerated. Even the 
bishop is limited in his discretion in this matter by special “ In- 
structions ” from the Apostolic See! This canon merits the deepest 
study and the most rigid adherence to its principles on the part of 
all Catholics whether they be clergy, religious, or the laity. At the 
risk of unduly prolonging this discussion one would be remiss in 
duty in failing to point out that this ecclesiastical law covers all 
types of schools from the elementary through the college and 
university levels. When Canon Law uses the term “ schola” un- 
qualified, the intent is to include all classifications! Difficult, if 
not impossible, it would be to hold excused parents who, despite the 
law, send their offspring to non-Catholic schools, especially if the 
opportunity of a Catholic school is presented to them. Equally 
blameworthy would be those who attend secular and non-Catholic 
schools—colleges and universities, without the due “ permission of 
toleration ” of the local Ordinary. Priests and religious frequenting 
secular and non-Catholic colleges and universities are not exempt 
from this law. 


Should doubt still prevail in the minds of any as to the inter- 
pretation of this law, a study of the elaborate footnotes and refer- 
ences appended to it in the Code of Canon Law must impress one 
as to the very serious view of it taken by holy Mother Church. 
The references are to the multitude of Instructions and Responses 
that have been given by the Holy See in these matters, addressed 
to the Bishops, Missionary Societies and Religious of practically 
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National or (and) regional Catholic universities are to be founded 
wherever the public universities are not imbued with Catholic 
doctrine and a Catholic sense. — 

The faithful are enjoined “ with all their might” (pro viribus) , 
to give all assistance in their power to the founding and sustaining 
of Catholic schools. 


Canon 1380 exhorts local Ordinaries to send suitable clerics to 
Catholic or approved universities in pursuit of further studies and 
degrees in philosophy, theology and canon law. 


CAN. 1381 


#1. Religiosa iuventutis institutio in scholis quibuslibet auctori- 
tati et inspectioni Ecclesiae subiicitur. 

+2. Ordinariis locorum ius et officium est vigilandi ne in 
quibusvis scholis sui territorii quidquam contra fidem vel bonos 
mores tradatur aut fiat. 

+3. Eisdem similiter ius est approbandi religionis magistros et 
libros; itemque, religionis morumque causa, exigendi ut tum magis- 
tri tum libri removeantur. 

Herein the Church’s right of inspection, supervision and of 
censorship in all schools wherever religion or morals are involved is 
vigorously asserted. While primarily this principle is enunciated 
in respect to Catholic schools, nevertheless, in the Divine scheme of 
things, this same principle should be recognized for all schools. 
In practice, of course, the Church realizes that this cannot be en- 
forced as far as the public schools are concerned. As the loving 
Mother of her children the Church is always vigilant in striving 
to see to it that nothing contrary to faith and morals is taught to 
her children. Invariably in countries where the Holy See has a 
concordat with the civil governments this condition and the prin- 


ciples of this canon are exacted even where the public schools are 
concerned. 


Canon 1382 gives Ordinaries the right to visit schools relative to 
matters of morals and religion, even the schools conducted by 
Religious, the only exception being the private schools conducted 
by the exempt religious exclusively for their own professed members. 
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Canon 1383 extends to all Church schools the same safeguards 
and liberty of choice of confessor that is given by Canon 891 for 
the benefit of those in a novitiate, seminary or college. The 
superiors of these institutions are not to hear the confessions of 
the students unless the students for a grave and urgent cause in 
particular cases request it of their own free will. 

Turning now to civil jurisprudence in relation to the parochial 
school it must be acknowledged at the outset that perhaps many 
may say that we are treading upon very dangerous ground. “ Per- 
mit dormant canines to remain quiescent”? might almost be re- 
garded as the watchword on this score. One must recognize that 
several questions could be raised whose solution is best left to the 
prudent diplomacy of our bishops. Therefore be it emphasized that 
the present writer has no intention of entering into a discussion of 
possibly controversial issues. The Holy Father, Pius XI, in the 
Encyclical Christian Education of Youth, very clearly points out 
that the civil state has limited jurisdiction over the education of 
its citizens “in virtue of the authority it possesses to promote the 
common temporal welfare which is precisely the purpose of its 
existence.” 

For our purposes, therefore, we shall confine ourselves to federal, 
state, and local laws that may affect our parochial schools because 
they have been enacted to “ promote the common temporal wel- 
fare.” The question as to the right of the Church to receive sup- 
port from public taxes for parochial schools we shall set aside as 
being too controversial. Our personal opinion is that the day may 
come when this right will be recognized, although at the present 
writing, that day seems only to be in the realms of remote possi- 
bility of the far distant future. Perhaps eminent jurists and legis- 
lators may eventually work out some system akin to that of the 
British Empire, wherein limited aid is given from taxes to de- 
nominational schools for the erection of school buildings, payment 
of teachers’ salaries, supplying funds for repair and upkeep of 
buildings. If and when that day comes our loyal Catholic people 
will be relieved of the onerous burden of “double taxation” for 
our schools under which they now labor. 

Appended herein now will be found a long list of types of civil 
laws relative to schools. At least most of these would seem to be 
“to promote the common temporal welfare” and therefore, with 
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few exceptions, they would be applicable to our schools. To cite 
specific legislation and court decisions on all of these points would 
be an almost gigantic task. Hence we shall confine ourselves to a 
few particular typical cases where we have legislation and court 
decisions. For these grateful acknowledgment is made to Dr. Robert 
R. Hamilton, Dean of the Law School at the University of Wyo- 
ming, who has graciously given permission to quote freely from any 
or all of the four volumes of The Bi-Weekly School Law Letter of 
which he is the author. We believe the following items are per- 
tinent to out present study and they are listed as follows with no 
intention of placing them in any particular order of importance. 
Where we have been able to obtain legal opinion we shall comment 
in passing after which specific cases will be cited from Dean 
Hamilton’s School Law Letter. 


Federal or State Laws or even Local Ordinances relative to the 
following, in so far as they might affect parochial or other private 
schools. Supreme Court Decision, Oregon School Case, June 1, 
1925. Laws relative to: 


physical construction and facilities of school buildings; 
requirements for minimum curriculum in secular subjects; 
minimum number of days taught per annum; 
educational standards; 

educational requirements in teachers; 

health requirements; 

health aids provided by State agencies; 

compulsory school attendance, truancy, age, etc.; 
liability, insurance, employees, etc.; 

boy police patrols, ete.; 

police and fire protection; 

corporal punishment. 


Any Federal or State Laws relative to: 


text books for private schools; 

public school bus riding on the part of the pupils of parochial or 
other private schools; 

hot lunch programs and commodities; 

public schools’ supplementing any deficiencies on the part of 
private schools, e.g., may parochial school children attend 
public school classes in Home Economics, Manual Training, 
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etc., where their own school does not have these facilities? 
May the public schools refuse to accept parochial school 
children on such a part-time basis? 


What laws are there, such as in California, in which private and 
parochial schools are not tax exempt? 

Can local City Ordinances prohibit or restrict erection and con- 
duct of churches and schools in any particular locality? Are there 
any such ordinances? 


“The legality of public transportation to parochial schools has 
been litigated widely and is still far from settled. The bases of 
the challenge are that laws requiring or permitting, (1) are un- 
constitutional as being in aid of sectarian institutions, or violate 
constitutional guaranties of religious freedom, (2) authorize the 
misuse of public school funds, and (3) permit the appropriation of 
public funds for private purposes. Representative statutes and 
pertinent constitutional provisions involved will appear in the cases 
that follow. 

“The Supreme Court of the United States, in the famous case of 
Cochran v. Louisiana State Board of Education, 281 U.S. 370, 50 
S.Ct. 335, decided in 1930, held that a Louisiana law providing for 
free textbooks to all school children, including those attending 
parochial schools, was not unconstitutional as taking of public 
money for private purposes. This case did not involve transporta- 
tion, but the reasoning of the Court has been so often urged in 
transportation cases that you should be familiar with it as back- 
ground. The Court said: 


The appropriations were made for the specific purpose of purchasing 
school books for the use of the school children of the state, free of cost 


to them. It was for this benefit . . . that the appropriations were made. 
. . . The schools, however, are not the beneficiaries of these appropria- 
tions. . . . The school children and the state alone are the beneficiaries. 


The ‘ child benefit’ theory has been urged as a ground for sustain- 
ing statutes authorizing or requiring the use of public funds for 
transportation to parochial schools. One such case of that is Judd 
v. Board of Education, 278 N.Y. 200, 15 N.E. 2d 576. The New 
York Court of Appeals rejected the theory and declared the New 
York statute unconstitutional. With respect to the theory that 
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school funds were not used to support the parochial schools as such, 
but for the benefit of the pupils attending them, the Court said: 


The argument is advanced that furnishing transportation to the pupils of 
private or parochial schools is not in aid or support of the schools within 
the spirit or meaning of our organic law, but rather it is aid of their 
pupils. That argument is utterly without substance. It not only ignores 
the spirit, purpose and intent of the constitutional provision, (against 
using public money to aid or support private schools), but, as well, their 
exact wording.... 


“This case was nullified by an amendment to the New York 
constitution, and transportation to parochial schools now is legal 
in that state. However, the opinions of the Judd and Cochran 
cases show the clash of judicial opinion on the ‘child benefit’ 
theory. Some state courts have sustained such transportation or free 
textbook statutes on the ‘child benefit’ theory. Among them are 
the courts of Kentucky, Maryland, Mississippi, and of course 
Louisiana as shown by the Cochran case. Among those which have 
rejected the ‘child benefit’ theory, and declared these laws un- 
constitutional as aid to the schools are Delaware, Oklahoma, 
Washington, Wisconsin, and New York. 

“This was the status of the law on the matter until the Supreme 
Court of the United States decided the famous case of Everson v. 
Board of Education, 330 U.S. 1, 67 S Ct. 504, on February 10, 1947. 
This case is ‘must’ reading for all school administrators regardless 
of their opinions on the merits of the controversy. The opinions 
not only point up the divergence of judicial opinion on the ques- 
tion, but also they are extremely interesting and significant pieces 
of historical and educational literature. The facts of the case were 
that New Jersey enacted a law which permitted boards to arrange 
for the transportation of children to any school, public or private, 
except to schools operated in whole or in part for profit. A board, 
acting under this law, authorized the reimbursement to parents of 
money spent by them for bus fares for their school children. 
Parents who sent their children to parochial schools were among 
those reimbursed. The statute under which the latter reimburse- 
ment was made was attacked by a taxpayer on the ground that it 
violated the Federal Constitution in two respects. His first con- 
tention was that it authorized the State to take by taxation the 
money of some citizens, and bestow it upon others to be used for 
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their own private purposes, in contravention of the Fourteenth 
Amendment. This Amendment, you will recall, forbids the taking 
of property with ‘due process of law.’ His second contention was 
that he is forced to contribute to the support of church schools in 
contravention of the First Amendment. 

“The Court held, by a 5-4 decision, that the New Jersey law is 
constitutional. Mr. Justice Black, stated that neither a state nor 
the Federal Government can set up a church or aid one religion, 
all religions, or prefer one religion over another; that no tax, large 
or small, can be levied to support any religious activity or institu- 
tion. However, he made it clear that in its zeal to protect the 
citizens of New Jersey against state-established churches, it must 
be careful not to prohibit that state from extending its general 
State law benefits to all its citizens without regard to their religious 
DeleL ies cino.0s 

“ Unfortunately, the Everson case did not set the matter at rest. 
In 1949, the Supreme Court of Washington, in the case of Visser v. 
Nooksask Valley School Dist. No. 506, 33 Wash. 2d 699, 207 P. 2d 
198, had substantially the same problem before it. The Washing- 
ton statute on the subject is as follows: 


All children attending school in accordance with the laws relating to com- 
pulsory attendance in the State of Washington shall be entitled to use 
the transportation facilities provided by the school district in which they 
reside. 


The pertinent sections of the Washington Constitution are: 


Article I, Par. 11. ...No public money or property shall be appropri- 
ated for or applied to any religious worship, exercise or instruction, or the 
support of any religious establishment... . 


Article IX, Par. 4. All schools maintained or supported wholly or in part 
by the public funds shall be forever free from sectarian control or in- 
fluence. 


Patrons of the Sumas Christian School, a school owned and operated 
by Sumas Christian School Society, Inc., sought a writ of manda- 
mus, under the statute set out above, to require the board of the 
school district to furnish transportation to their children who at- 
tended the Christian school. The action was resisted by the board 
on the ground that the statute violated the quoted constitutional 
provisions. The statute was declared unconstitutional. The Court 
said of the Everson case: 


494 THE JURIST 


While that case holds, on its facts, (emphasis supplied) that the inci- 
dental furnishing of free public transportation to parochial schools is not 
an establishment of religion, within the prohibition of the First Amend- 
ment to the United States constitution, nevertheless the right of the tndt- 
vidual states (emphasis supplied) to limit transportation to children 
attending the public schools is carefully preserved.” 1 


“Tn reply to an inquiry of the State Superintendent of Public 
Instruction of Wisconsin as to the legality of school patrols, the 
Attorney General said in part: 


Furthermore, it is our opinion that the organization of safety patrols is 
well within the scope of education and the educational process. There 
is no question but that the staggering annual human toll of death and 
injury caused by automobile accidents is one of the major national prob- 
lems. There is probably no better place to attack this problem than in 
the schools. Safety lectures probably do not make the same impression 
upon an adult mind that they make upon an immature mind in its formu- 
lative stages, and for the same reason that visual seeing and experience 
is often more effective and readily comprehensive than lectures or studies, 
the patrol system offers opportunity for impressive instruction consider- 
ably in excess of anything that might be offered in the classroom. If some 
progress can be made with respect to the national safety program by 
training the immature mind in the school and by practical demonstration 
of the need for safety and care, who can legitimately argue that such train- 
ing is not legitimately within the scope of the educational process? .. . 


“In no state, as far as I am aware, is legal control over public 
streets and highways vested in school boards. In other words, 
boards do not possess police power. This was made clear by the 
Attorney General of Pennsylvania in an opinion addressed to the 
State Superintendent of Public Instruction of that state. He sus- 
tained the legality of school patrols in Pennsylvania, but with im- 
portant limitations. He said: 


The school district may, by reasonable rules and regulations for the con- 
duct of the pupils, safeguard the children when going to and from the 
school to their homes. . . . Having in mind modern traffic conditions, a 
rule requiring children to cross streets or highways at certain guarded 
points would be a reasonable and valid exercise of its authority over its 
pupils. Such a rule is self-regulation. It acts directly upon the pupil in 
restraint or constraint of his conduct and does not directly affect the 
general public. The regulation of the general public upon the streets and 
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highways, and the creation and direction of the agencies necessary to 
enforce such regulation, is not inherent in a school district nor ts it dele- 
gated to wt by statute (emphasis supplied). . . . We are of the opinion, 
and so advise, that a board of education may safeguard its pupils on the 
streets and highways by establishing reasonable rules for their conduct 
while . . . going to and from their homes to school, but it is without 
authority to otherwise regulate the use of public streets—by the general 
public, or to enforce regulations for traffic movement through student 
DALLOLP rs 


“As to the liabilities involved if injuries occur to a member of 
the patrol or to others through patrol activities, the legal rule is 
clear, but difficult questions of fact would doubtless arise. ... Penn- 
sylvania, for example, expressly exempts school people from liability 
in patrol operations. Jt is submitted that the community has no 
legal or moral right to impose upon rts school personnel the obvious 
legal risks which patrol organization, operation and supervision 
entail. To round out the liability picture, the individual patrol 
member would be liable for his negligent conduct just as if he were 
an adult. Hvis parents would not be liable. Of course, a judgment 
against a child would, in the great majority of cases, be worthless, 
since he would seldom have money or property which could be 
seized in satisfaction of the judgment.” ? 


“The legal right of a teacher to inflict corporal punishment is 
clear, in the great majority of states, but the right is not unlimited. 
The general rule, in the absence of statute or a rule to the contrary, 
was well stated by the Supreme Court of Alabama, in Boyd v. 
State, 88 Ala. 169, 7 So. 268, (1890), and the rule as stated in that 
case is valid today. The statement is as follows: 


. .. the teacher is, within reasonable bounds, the substitute for the parent, 
exercising his delegated authority. He is vested with the power to ad- 
minister moderate correction, with the proper instrument, . . . which ought 
to have some reference to the character of the offense, the sex, age, size, 
and physical strength of the pupil. When the teacher keeps within the 
circumscribed sphere of his authority, the degree of correction must be 
left to his discretion, as it is to the parent, under like circumstances. 
Within this limit, he has the authority to determine the gravity ... of the 
offense, and to mete out to the offender the punishment which he thinks 


2R. R. Hamilton, Dean, The Bi-Weekly School Law Letter, University of 
Wyoming, Laramie, Wyoming, Vol. III, No. 1, March 5, 1953. 
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his conduct justly merits .... All of the authorities agree that he will 
not be permitted to deal brutally with his victim so as to endanger life, 
limb or health.... 


“|. The Public School Code of 1949, of Pennsylvania, contains 
the following provision: 


Sec. 1317. Authority of Teachers Over Pupils:—Every teacher in the 
public schools shall have the right to exercise the same authority as to 
conduct and behavior over pupils attending his school, during the time 
they are in attendance, including the time required in going to and from 
their homes, as parents, guardians or persons in parental relation to such 
pupils may exercise over them. 


“ .. In The Public School Laws of Maryland, 1948, at page 121, 
By-Law 55 of the State Board of Education appears. It has the 
effect of law, and provides in part: 


1. Under no circumstances shall an assistant teacher inflict corporal 
punishment upon a pupil. Cases seeming to require corporal punish- 
ment shall be referred to the principal, who may administer corporal 
punishment as a last resort. 


2. Pupils shall not be stricken on or about the head in any way, nor shall 
they in any manner be subjected to any brutal or unreasonable punish- 
ment. 


“, . Upon occasion, a corporal punishment case may get com- 
pletely out of hand. This is what happened in Calmay v. William- 
son, 1380 Conn. 575, 36 A. 2d 377, (1944). A 10 year old boy, 
weighing 89 pounds, and below average height for his age, was a 
pupil in the third grade in Bristol, Connecticut. The defendant 
was the principal of the school, and had 25 years teaching experi- 
ence. He was strong physically, 46 years old and weighed 190 
pounds. The boy’s teacher had 48 years of experience. She told 
the boy she was going to punish him for impudence in defying her 
instructions a few minutes before in the schoolyard. The boy 
backed away from the teacher’s attempts to punish him by strik- 
ing his hands with a strap, but she did strike him once on the neck. 
At this juncture the defendant, principal, was called in, and the 
teacher resumed her efforts to strap the boy’s hands. Finally, her 
efforts being unsuccessful, she turned the strap over to the principal. 
The Court made the observation that ‘The Plaintift’s (boy’s) 
temper had by now become thoroughly aroused.’ The principal 
ordered the boy to his office, but he refused to move, and remained 
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silent. The principal grasped the boy’s wrist, and dragged him 
across the floor of the room into the corridor. During this time the 
boy was struggling to escape. He kicked the principal, was crying, 
and began to call the defendant vile names. Finally, the pupil 
was pushed to the floor and the 190 pound principal knelt with one 
knee on the abdomen of the 89 pound boy. The boy squirmed 
about in his efforts to escape the crushing weight. The principal 
lifted his knee, and merely sat upon the boy’s abdomen. 

“Suit was brought against the principal for damages for the 
pupil’s injuries, and the case reached the Supreme Court of Errors 
of Connecticut. The principal was held liable. The Court said: 


. .. It, (the lower court), has concluded that the plaintiff (pupil) was not 
required .. . to remain docile . . . and, in view of the circumstances, was 
justified in attempting to escape from the crushing weight of the defend- 
ant. In effect it has been found (by the lower court) that the privilege 
or indulgence in the exercise of the defendant’s discretion terminated and 
that there was an excess of restraint imposed. . . . The Court recognized 
and applied the appropriate principle of law... 


“.. From the purely legal point of view, even in states in which 
corporal punishment is permitted, a teacher who resorts to it as- 
sumes substantial legal risks. He is bound, under law, at least, 
to: 

1. Act from good motives, and not from anger or malice 

2. Inflict only moderate punishment. 

3. Determine that the punishment is in proportion to the gravity 
of the offense. 

4. Convince himself that the contemplated punishment is not 
excessive, taking into account the age, sex, size and physical 
strength of the pupil to be punished. 

5. Assume the responsibility that the rule he seeks to enforce is 
reasonable.” 3 


The legality of wearing religious garb by public school teachers * 
is a subject which merits attention. “ For well over half a century, 
the right of boards of education to forbid the wearing of distinctive 


3R. R. Hamilton, Dean, The Bi-Weekly School Law Letter, University of 
Wyoming, Laramie, Wyoming, Vol. III, No. 9, June 25, 1953. 


4R. R. Hamilton, Dean, The Bi-Weekly School Law Letter, University of 
Wyoming, Laramie, Wyoming, Vol. III, No. 14, September 3, 1953. 
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religious garb by public school teachers in classrooms has been 
litigated. The problem is still a very troublesome one in some 
areas. Newspaper and other accounts indicate that the matter 1s 
now, or has recently been, in the courts of Colorado, Illinois, Wis- 
consin, and possibly in those of other states. It is another segment 
of the familiar problem of the separation of church and state. 


“The controversy reaches the courts usually «when action is 
brought to restrain boards of education from employing nuns to 
teach in public schools, especially if they are permitted to wear 
their distinctive garb while teaching. It is urged in such cases, 
that the employment of nuns as teachers constitutes the use of 
public school funds for sectarian instruction. The reply of the 
teachers is that to deprive them of their positions would be to deny 
them religious freedom. Usually, but not always, statutes or con- 
stitutional provisions are involved, as we shall see from the cases 
to be considered. 

“The Supreme Court of Pennsylvania had the problem before 
it in Hysong v. School District, 164 Pa. St. 629, 30 A. 482, (1894), a 
leading case on the point. Suit was brought to enjoin the board of 
education from employing as teachers sisters of the Order of St. 
Joseph. It was alleged that sectarian teaching was permitted in 
the schools, but this was not proved. In final analysis, the suit 
was one to restrain the board from hiring these teachers, or failing 
in that, to enjoin the teachers from appearing in the schoolrooms 
in the habit of their order. 


“The suit failed on both points. The Pennsylvania constitution 
contained the following provision: 


All men have a natural and indefeasible right to worship Almighty God 
according to the dictates of their own conscience; .. . no human authority 
can in any case whatever control or interfere with the rights of conscience. 


“The Court stated that any exclusion of a person from public 
employment because he is a Catholic is palpable violation of the 
spirit of the constitution. On the legal right of the board to employ 
the teachers in question, the Court said: 


. .. In this case, the school board committed no unlawful act in selecting 
these Catholic women as teachers, because by moral character and certi- 
fied attainments, they were qualified and their religion did not disqualify. 
The board may have thought that because of their previous training and 
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discipline they were specially qualified as teachers, just as Protestant 
school boards sometimes think graduates of particular schools or colleges 
make the best teachers .... 


It was strongly urged that the wearing of the habit of their order 
constituted sectarian teaching. This contention did not prevail. 
The Court rejected the suggestion that the peculiarity of the 
sisters’ dress would teach the pupils the distinctive doctrine of the 
sect to which the teachers belonged. 

“Mr. Justice Williams rendered a vigorous dissenting opinion 
in the Hysong case. He was of the opinion that the injunction 
should be granted. He pointed out that the entire teaching staff 
of the school, eight teachers, were of the Catholic faith, and six 
were nuns of the Sisterhood of St. Joseph. He was of the opinion 
that the entire school organization was church dominated. Of the 
teachers he said: 


. . . They (the teachers) come into the schools, not as common-school 
teachers or as civilians, but as the representatives of a particular order 
in a particular church, whose lives have been dedicated to religious work 
under the direction of that church. Now, the point of the objection is not 
that their religion disqualifies them. It does not... . It is not that hold- 
ing an ecclesiastical office or position disqualifies. It does not. It is the 
introduction into the schools, as teachers, of persons who are, by their 
striking and distinctive ecclesiastical robes, necessarily and constantly 
asserting their membership in a particular church, and in religious order 
in that church.... 


“The Hysong case was decided November 12, 1894. On June 
27, 1895, the Pennsylvania legislature enacted a statute designed 
to prevent the wearing, by teachers in the public schools, of any 
dress or insignia indicating that the teachers are members of any 
religious order. The statute imposed a fine upon any board of 
education permitting teachers to wear distinctive religious garb. 
In addition to the Pennsylvania constitutional provision quoted 
above on this point, this paragraph appears: 


No person who acknowledges the being of a God . . . shall, on account of 
his religious sentiments, be disqualified to hold any office . . . under this 
commonwealth. 


“In Commonwealth v. Herr, 229 Pa. 132, 78 A. 68, (1910), it 
was contended that the statute violated the above quoted consti- 
tutional provision. The Supreme Court of Pennsylvania sustained 
the constitutionality of the statute. According to the Court, the 
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statute neither infringed the ‘natural and indefeasible right ’ to 
worship God, nor disqualified any person ‘on account of his re- 
ligious sentiments.’ It said: 


_.. It (the statute) is directed against acts, not beliefs, and only against 
acts of the teacher whilst engaged in the performance of his or her duties 
as such teacher. ... 


Preventing the wearing of distinctive religious garb was held to be a 
reasonable rule. It was the intention of the Legislature, in the 
Court’s opinion, that all appearances of sectarianism in the schools 
should be avoided. 

“The history of this problem in North Dakota is very similar to 
its history in Pennsylvania. The constitutions of the two states, 
while varying in wording, express the same basic philosophy. Both 
provide for religious freedom and freedom of the schools from 
sectarian control, and both forbid the use of public money to sup- 
port sectarian schools. In Gerhardt v. Heid, 66 N.D. 444, 267 N.W. 
127, (1936), it was contended that the wearing of the religious 
habit by teachers converted the school into a sectarian school. On 
this ground it was sought, by certain taxpayers, to restrain the 
teachers from wearing a religious garb, and to enjoin the school 
officers from paying the teachers from the school treasury. The 
Supreme Court of North Dakota denied the taxpayers’ requests. 
Wearing of their religious habits by teachers did not convert the 
school into a sectarian one, or create sectarian control within the 
purview of the constitution. The Court emphasized that the 
teachers gave no instruction in sectarian subjects, and did not de- 
part in any manner from their line of duty as public school teachers. 

“In 1948, twelve years after the decision in the Gerhardt case, 


the North Dakota Legislature enacted the following statute: 


No teacher in any public school in this state shall wear in said school 
or while engaged in the performance of his or her duties as such teacher 
any dress or garb indicating the fact that such teacher is a member of 
or an adherent of any religious sect, order, or denomination. 


Any public school teacher who shall violate any of the provisions of this 
Act shall have his or her certificate suspended by the state superintendent 
of public instruction for one year, and upon the conviction of such teacher 
for a second such offense, his or her teacher’s certificate shall be perma- 
nently revoked .... 
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Such laws are important in that they make the sole act of wearing 
religious garb by teachers illegal. 

“We have observed that the wearing of religious garb by teachers 
is now forbidden by statute, in Pennsylvania and North Dakota. 
Oregon and Nebraska have similar statutes. It has been forbidden 
also by regulation of a state superintendent of public instruction. 
The legality of such a regulation by the state superintendent of 
public instruction of New York was challenged in O’Connor v. 
Hendrick, 184 N.Y., 421, 77 N.E. 612, (1906). Its legality was 
sustained by the Court of Appeals of New York. The Court held 
that the power to supervise the schools of the state carried the 
implied power to impose reasonable rules and regulations upon the 
schools. Control of teachers’ garb by regulation was, in the Court’s 
opinion, a reasonable exercise of the superintendent’s supervisory 
power. 

‘A late case which involved the religious garb problem, among 
many other things, is Zellers v. Huff, 55 N.M. 501, 236 P. 2d 949, 
(1951). The opinion is a very exhaustive one, and cites and 
discusses all the cases considered in this letter, and some ad- 
ditional ones. The case involved a large number of schools in New 
Mexico. It is impossible within the limits of this letter to set out 
all the facts found to exist by the trial court. A few of them will 
indicate the degree of church control of the schools of that state 
at the time this suit was brought to enjoin the acts complained of, 
and for other relief. Among such facts were that teachers in the 
schools belonged to religious orders, and were paid from tax funds, 
religious instruction was given in the schools during school hours, 
free transportation and free textbooks were furnished pupils, pupils 
were released from school to attend mass, and all teachers belong- 
ing to religious orders wore their distinctive religious garbs. After 
reviewing the long list of such facts, the Supreme Court of New 
Mexico said that ‘in short’, New Mexico ‘had a Roman Catholic 
School system supported by public funds within its public school 
system.’ 

“ Many of the practices complained of had been discontinued by 
agreement among school and church officials before the case was 
decided. However, the Court enjoined the practices complained 
of. On the religious garb and sectarian teaching matters the Court 


said: 
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If they (religious teachers) are again employed in our public schools they 
must not dress in religious garb or. wear religious emblems while in the 
discharge of their duties as such teachers. They must also refrain from 
the teaching of sectarian religion. . . . Furthermore, they must be under 
the actual control... of the responsible school authorities. The church 
cannot be permitted to operate a school system within our public school 
system. 


“The law in this troublesome area is far from-settled, but the 
following generalizations may be helpful: 

1. In the absence of statute or regulation forbidding it, boards 
legally may permit the wearing of religious garb by teachers, 
but may not engage in sectarian teaching. 

2. The constitutionality of statutes and regulations forbidding 
the wearing of religious garb have been sustained. 

3. Teachers may not be refused employment, or discharged, be- 
cause of their religious belief. 

4. Probably, local boards may forbid wearing of religious garb 
by public school teachers, but this question seems not to have 
reached the appellate courts. 

“Within recent weeks an interesting case has come before the 
Franklin County Circuit Court in Kentucky relative to the legality 
of Catholic nuns wearing their religious garb while serving as 
teachers in the public schools. Some 83 Sisters are involved, who 
teach in six schools in the area. The State’s Attorney General 
acted as defense attorney for the Sisters and the Court ruled that 
“we find nothing in the Constitution, the statutes or the Kentucky 
recorded court cases that prevents such teaching.” 

Notice has been served by the moderator of the General Associa- 
tion of Baptists in Kentucky, attorney Eugene Siler, that an appeal 
will be carried against this decision to the Appellate Court of 
Kentucky and, if necessary, to the Supreme Court of the United 
States. 

An attempt to include in the case a request for a restraining 
order to prevent public school buses from transporting parochial 
school children was thrown out of court. 


In this paper we wish to express our deepest gratitude for legal 
help and advice rendered by Dr. Robert R. Hamilton, Dean of the 
Law School at the University of Wyoming and to Mr. Joseph R. 
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Sullivan, prominent attorney of Laramie, Wyoming. Dr. Robert 
R. Hamilton has assisted the writer in research work in the Law 
Library at Wyoming University and has most graciously permitted 
the writer to quote freely from Hamilton’s copyrighted School Law 
Letter, a bi-weekly publication of Dr. Hamilton, now in its fourth 
volume. 


Perhaps a closing word might be in order concerning the 1954 
decisions of the Supreme Court of the United States calling for 
an end to segregation in the public schools. Directly, of course, 
this decision does not affect our parochial schools in that they are 
private institutions not supported by public taxation. In this re- 
spect the parochial school authorities would violate no civil law in 
being exclusive and selective in the admission of pupils. Christian 
charity would prohibit such a course of action. In practice our 
Bishops and schools have been far in the lead in this matter and all 
dioceses have never recognized segregation. 


Berrees and Berisinns 
CANONICAL 


NEW ORDER OF APPEALS 


In view of the load placed upon the docket of the Rota by the 
permission granted in Qua cura (Dec. 8, 1938) to take directly to 
that tribunal cases heard in first instance in the Religious Tribunals 
established for Italy, the Holy Father has suspended temporarily 
Can. 1599, § 1, 1°. As a result cases heard in first instance in the 
Regional Tribunals have to be taken on appeal not to the Rota 
but to the tribunal designated in Qua cura. Furthermore, a sepa- 
rate appeal court is established in the Vicariate of Rome, distinct 
from its tribunal of first instance. To this court of appeal go all 
the cases decided in first instance in the tribunal of the Vicariate 
and those so decided in the tribunals of Naples and Cagliari. 


* * * * * 


BOOK CONDEMNED 


A book on chastity by a French theologian, Fr. Mare Oraison, 
has been placed on the Index because adequate measures were not 
taken to withdraw it from sale or otherwise ban it at the time 
of the original condemnation. The book is: Vie Chretienne et 
Problémes de la Sexualité. 


* * * * * 


SECULAR 


DIVORCE-DOMICILE 


The Supreme Court of New Mexico, taking a position different 
from that of the Court of Appeals for the Third Circuit (Alton v. 
Alton), has held that a statute which provides for a presumption 
of domicile for certain plaintiffs in divorce cases is not an uncon- 
stitutional interference with the judicial branch of government. 
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The Court of Appeals for the Third Circuit, by a divided de- 
cision, held that a statute of the Virgin Islands which made six 
weeks’ presence in the Islands prima facie evidence of domicile 
for divorce purposes was unconstitutional as violative of the due- 
process guarantee. Upon appeal to the Supreme Court the case 
was dismissed as moot. 

The Supreme Court of New Mexico, on the other hand, was con- 
sidering a statute which provided that a member of the Armed 
Forces who had been “ stationed continuously in any military base 
or installation in the State of New Mexico for a period of one year 
shall . . . be deemed (a resident) in good faith of the state .. .” 
for the purpose of showing the necessary residence required to 
commence a divorce suit. While the statute had been attacked 
before on other grounds this time the contention was that the 
statutory presumption of residence from mere presence was un- 
constitutional. 

The Court made clear that it was not deciding that domicile is 
not a prerequisite to divorce jurisdiction. It held, in fact, that 
domicile is such a prerequisite, but held also that a statute may 
provide a domiciliary presumption without invading the province 
of the judiciary contrary to the Constitution. 

Whether residence with domiciliary intent for divorce purposes 
exists or not is bound up with the truthfulness of the plaintiff’s 
assertion. The question of such truthfulness in the case of a 
serviceman does not arise, the Court found. The military has such 
absolute power to control the physical whereabouts of its personnel 
that a serviceman is always residing in a certain place in good 
faith and not simply for the purpose of establishing residence for 


divorce. 
* % * * * 


MEXICAN DIVORCES 


A social security applicant in New York was the widow of an 
insured decedent. Her first husband had obtained a Mexican 
divorce in 1927. He had gone there solely to obtain a divorce and 
was not domiciled there. The wife, however, had appeared in the 
proceedings by duly authorized counsel. 

The United States District Court for the Southern District of 
New York held, in such a situation, that while New York courts 
might inquire into the question whether a sister state had juris- 
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diction to grant a divorce, lack of domicile is not necessarily a bar 
to the recognition of a foreign country’s divorce. The Mexican 
divorce in question was not a mail-order one, nor was it ex parte, 
for the wife had appeared. The Court, therefore, declared that 
“it ig not offensive to the public policy of New York to recognize, 
despite the absence of the ‘jurisdictional fact’ of domicile, a 
foreign divorce obtained by parties who have taken the marital 
res out of the state for the purpose of invoking a divorcing juris- 
diction, by the actual appearance of one of the parties coupled 
with the voluntary appearance of the other through authorized 
counsel.” 


* = * * * 


RECORDED DEPOSITIONS 


A conflict on the question whether a recording machine, rather 
than a stenographer, may be employed for the taking of pretrial 
depositions, over the objection of the party being examined, has 
developed in New York state. 

The Appellate Division, First Department, had approved the use 
of a recording machine, over objection. That Court held that the 
rule of civil practice required only that the traditional question- 
and-answer form of examination should be used and had no rela- 
tion to the mechanics of recording the testimony. 

The Supreme Court of Kings County, however, has ruled that 
recording devices may not be used for examinations before trial if 
the party to be examined objects. This Court interpreted the 
state’s rule of civil practice requiring examinations by depositions 
to be conducted “in the same manner as on a trial,” to mean by 
the use of shorthand or stenotype reporters and nothing else. 


* * * * * 


FILM CENSORSHIP 


The Supreme Court of Illinois has rejected the contention of 
exhibitors that censorship is unconstitutional, thus saving Chicago’s 
motion picture censorship machinery. 

Under a city ordinance a motion picture must have a permit 
from the Commissioner of police before it can be exhibited. Such 
a permit can be withheld for a variety of reasons, including that 
the picture is “immoral or obscene.” On this ground a permit was 
refused for the picture The Miracle, the same film which was re- 
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jected in New York as “sacrilegious”. New York’s rejection of 
the film was overturned by the Supreme Court in the Burstyn Case. 

The United States Supreme Court took a new step in the Burstyn 
Case with regard to motion picture censorship and licensing by 
holding that films are entitled to the protection of the First and 
Fourteenth Amendments just like other forms of communication 
and are entitled to be free of prior restraints. The Court did, 
however, reserve decision as to “ whether a state may censor mo- 
tion pictures under a clearly drawn statute designed and applied 
to prevent the showing of obscene films.” 

The Supreme Court of Illinois found that the application of 
censorship in Chicago did not violate constitutional guarantees 
and found, further, that the meaning of “ obscene ” was clear. The 
Court declared that a motion picture is obscene when, considered 
as a whole and with respect to its effect upon a normal average 
person, “its calculated purpose or dominant effect is substantially 
to arouse sexual desires, and if the probability of this effect is so 
great as to outweigh whatever artistic or other merits the film may 
possess.” The Court also said that “immoral” is a synonym for 
“obscene.” The test is not much different from that applied to 
books. 

The Court also held that upon a review of his decision the censor 
has the burden of showing by positive arguments that the film 
falls “ within the proscriptive terms of the ordinance.” The Court, 
therefore, remanded the case for a decision by the trial judge as to 
whether the picture was obscene. The trial court had ruled the 
ordinance unconstitutional and had not, therefore, considered the 
question as to whether it was obscene. 


* * * * * 


DRIVE-IN THEATERS 


The Supreme Court of Iowa, conceding that the operation of 
a drive-in theater outside incorporated cities poses serious problems 
of fire, traffic hazards and adequate policing, has held that a state 
cannot use its licensing power to prevent the operation of a legiti- 
mate business. 

The statute involved in the case provided that the granting of a 
license for the operation of a motion picture theater outside in- 
corporated cities “shall be discretionary ” with township trustees. 
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Such absolute power in the trustees appeared to the Court to vio- 
late “ due process.” The statute was criticized by the Court on the 
usual ground that there were “no standards fixed, no guide posts 
set, no beacons lighted to show the trustees how far they may or 
may not go...” 

While it is within the police power of the state to regulate, the 
regulation must not be capricious, arbitrary or unreasonable, and 
it may not “ordinarily go to the extent of entire prohibition of 
operation of the business.” Further, the operation of a motion 
picture theater is not a mere privilege, rather than a property right, 
and so it may not be denied without notice or hearing. 


WILLS-REVOCATION 


The Court of Appeals for the District of Columbia Circuit has 
held that a statement made by a testator after the date of tearing 
the will may be admitted for what it is worth to show his intention 
in having a part in tearing his will. 

The will in the case had been torn in two and patched together 
with transparent tape. The marital life had been tense. The 
widow testified that the will had been torn when she and her 
husband were arguing about her releasing him from paying separate 
maintenance. She refused such a release and he pulled the will 
from his pocket saying, “ Well, I’ll just make another will.” Since 
she was the chief beneficiary she grabbed the document and in the 
struggle it was torn, she testified. 

For a will to be revoked by tearing, the tearing must be accom- 
panied by an intent to revoke. To show lack of such intent the 
widow offered testimony of a third party, which was rejected, er- 
roneously said the Court of Appeals, to the effect that some months 
after the tearing the testator asked that witness to intervene with 
the wife to take him back, saying that he had left his property to 
his wife in his will and did not want his brothers to have anything. 


ARTIFICIAL CONCEPTION 


The Superior Court of Cook County, Illinois, in a declaratory 
judgment entered without opinion, has held that a child conceived 
by “heterologous” artificial insemination is illegitimate. The 
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Court had no quarrel with “homologous” artificial insemination, 
1e. that accomplished with semen obtained from the husband. 

According to the Court, even if the husband consents to 
“heterologous” artificial insemination, i.e. with a specimen of 
semen obtained from a third-party donor rather than from the 
mother’s husband, it “is contrary to public policy and good morals 
and constitutes adultery on the part of the mother.” Lexicog- 
raphers, on the other hand, find “ sexual intercourse ” essential to a 
definition of adultery. This difference in definition, in the absence 
of a written opinion, remains unexplained. 


% * * * * 


OBSCENE LITERATURE IN THE MAILS 


The Court of Appeals for the District of Columbia, by a divided 
opinion, has narrowed considerably the apparently broad power 
of the Postmaster General under the Postal Law Amendment of 
1950. An order of the Postmaster stopping delivery of mail to 
publications found to be obscene and prohibiting the payment of 
postal money orders drawn in their favor was ordered confined to 
- materials already published and duly found unlawful. 

In a previous case the United States Supreme Court had sustained 
an order by the Postmaster General preventing receipt of mail by 
a magazine which had conducted a contest. In that case the Post- 
master had found fraud. The Supreme Court went on, however, 
to say that the order, if enforced indefinitely, might result in bar- 
ring delivery of mail in connection with legitimate business. From 
this attitude of the Supreme Court the Court of Appeals concluded 
that the same sort of limitation should be made in the instant case. 
It did not attempt to determine whether such a limitation was 
practically possible in the case of a monthly magazine. 

The dissenting opinion states that neither the First nor any other 
Amendment “ affords protection against previous restraint against 
publications, the pattern of which so clearly emerges from each 
separate issue.” Further, the enforcement of the statute has been 
committed to the Postmaster who should be upheld unless palpably 
wrong, said the dissent. 


* % % * * 
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SELF-INCRIMINATION 


The Massachusetts Supreme Judicial Court has held that refusal 
of a public-school teacher to answer questions about his Com- 
munist Party affiliations and activities on the ground of his privilege 
against self-incrimination is “ conduct unbecoming a teacher” and 
sufficient cause for dismissal. 

Under Massachusetts statutes the teacher, who was hired “ at 
discretion,” could be dismissed for “ inefficiency, incapacity, con- 
duct unbecoming a teacher . . . insubordination or other good cause.” 
The courts have interpreted this language to include a ground 
“which is not arbitrary, irrational, unreasonable or irrelevant to 
the . . . task of building up and maintaining an efficient school 
system.” 

While the Court felt that the responsibility of determining the 
grounds for dismissal rested with the school board rather than the 
Court it did not find that, under the judicial standard, the dismissal 
was arbitrary, irrational, unreasonable or irrelevant. 

It is perfectly true that a refusal to testify does not prove guilt 
nor imply it in a criminal case. “ But,” said the Court, “the 
question here is not one of guilt or innocence. It is a question of 
administration by a public board in the public interest. Since 
multitudes of people in the community regard communism with 
abhorrence nothing the Court can do or say will prevent the public 
from drawing its own inferences from refusals to testify, whether 
the public’s feeling is right or wrong. 

As for the argument that the dismissal violated the teacher’s 
right to due process in violation of the Fifth Amendment, the Court 
quoted Justice Holmes, “ The petitioner may have a constitutional 
right to talk politics, but he has no constitutional right to be a 
policeman,” i.e. to hold a public position. 


* * * * * 


WORKMEN’S COMPENSATION 


The Superior Court of Cook County, in a case of first impression, 
has considered an injury received by a chain grocery company’s 
clerk and stock boy while playing baseball in a voluntary league 
composed of teams from the company’s various stores. The com- 
pany furnished T-shirts for those who desired them, helped arrange 
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schedules, and offered prizes, but gave no pay for the games which 
were played after working hours. 

The plaintiff, sliding into third base, sustained an injury which, 
the Court held, arose outside the course of his employment and 
was therefore not compensable, since there was just no connection 
between the baseball game and the employment. 


* * * * * 
SUBPOENA 


A New Jersey court, construing a provision of the Uniform Act 
to Secure the Attendance of Witnesses from Without a State in 
Criminal Proceedings, which has been enacted in New Jersey, has 
held that a “summons ”’ is in effect a “ supoena,” and that “ sub- 
poena ” is a general term which includes subpoena duces tecum. 

The Act provides that after a specified procedure the state of the 
domicile issues “a summons” requiring the witness to attend and 
testify in the court of the sister state. New York sought not only 
the witness but also some of his records. While he was willing to 
go himself, the witness claimed that under the Act he could not be 
compelled to take along and produce his records. 

The Court further stated that statutory protection from arrest 
and service of process granted under the Act to a person while he 
complies with the summons is also afforded the property produced 
under the duces tecum. 


* * * * * 


INTERNAL SECURITY ACT 


The Court of Appeals for the District of Columbia Circuit has 
upheld the general purpose of the Subversive Activities Control 
Act and the restrictions the Court assumes the Act will impose on 
freedoms of speech and assembly. The Court divided, however, 
on the constitutionality under the Fifth Amendment of the require- 
ment that Communist-action groups file membership lists. The 
majority held that the privilege against self-incrimination was not 
thereby violated. 

Membership records of an organization, said the majority, are 
not covered by the privilege. Any person who might be called to 
verify the membership list could assert the privilege insofar as his 
own name is involved but no farther. It is, further, by no means 
certain that any particular member of the group would be giving 
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self-incriminating information. Many Communists have already 
been convicted, others might gain the benefits of the “new im- 
munity statute.” 

The dissent finds the Act little different from a provision requir- 
ing bank-robber gangs to file statements of their membership and 
activities. The fact that a witness verifying the membership list 
can assert the privilege with respect to his own name does not help 
because the verification is a tacit admission that he himself is some- 
how a member of the group. 


* * * * * 


PICKETING AND VIOLENCE 


The National Labor Relations Board has denied reinstatement 
and back pay to strikers who merely continued picketing during a 
wave of extreme violence and destruction of the employer’s 
property. There was no evidence that these strikers had par- 
ticipated in or conspired in the violence and destruction. The 
Board, however, took the view that the issue in the case was not 
whether the strikers participated in violence but whether it would 
further the purposes of the Taft-Hartley Act to require the em- 
ployer to reinstate them and make back-payments “as if no un- 
toward conduct had occurred.” 

The Board went on to say that all strikers have a duty to keep 
the strike activities within lawful bounds. This duty they cannot 
avoid by professing obliviousness to widespread violence. Apart 
from the question whether or not they expressly authorized the 
illegal conduct, they took no steps to discourage or repudiate it. 
Other workers who simply stayed away and did not participate in 
the picketing were granted the usual reinstatement and back-pay 


order. 
* * * * * 


Book Keviems 


PHILOSOPHY OF LAW. Giorgio del Vecchio. Translated by 
Thomas Owen Martin from the eighth edition (1952). The Cath- 
olic University of America Press, Washington, D.C. Pp. xxiv- 
474, 


This volume fills the need of a comprehensive treatise on the 
Philosophy of Law. Many of the subjects treated here are in some 
ways better discussed by other authors in separate works but for 
a complete review of the concept, history and doctrine of the 
Philosophy of Law none at least in English are as satisfactory as 
the work under review. 

The author begins his treatise with a short introduction. This 
considers the concept and function of Philosophy of Law, a disqui- 
sition on the relation between this subject and allied subjects and a 
review of method in general and the methods of Philosophy of 
Law. 

The history of Philosophy of Law, as related by the author, 
comprises over two hundred pages. The ideas of the Greek philos- 
ophers and the Roman jurists are presented briefly as are the 
opinions of the Fathers of the Church and the Scholastics. The 
writers of modern times are rather numerous but the author 
mentions and presents the doctrine of the more important men who 
in one way or another have occupied themselves with the Phi- 
losophy of Law. Machiavelli, Grotius, Suarez, Hobbes, Spinoza, 
Pufendorf and Kant are naturally mentioned. Other names, too, 
are mentioned. In this section the author offers a survey of the 
doctrine of jurists and philosophers along national lines. Adequate 
attention is paid to scholars of England and the United States. 

The author’s treatise is divided into three sections. The first, of 
course, deals with the concept of Law. There is very little new 
here. But there are some details of analysis and relationship and 
these are specific, even if not, always acceptable. The author’s 
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opinion on the function of the State, its relationship with Law it- 
self and the relationships between’ States is clearly presented. The 
origin and uneven development of Law are discussed in the second 
section. This discussion is brief but sufficient. 

The third and last section of this treatise considers the rational 
foundation of Law. ‘The author mentions and rejects several 
theories, including the theories of the Historical School, Theologism 
and Utilitarianism. The author goes into considerable detail in 
presenting human nature as a foundation for Law. Many will 
disagree with this opinion, as indeed does the translator of this 
book, but the author’s argument cannot be ignored. 

The bibliography is adequate. There is no topical index. There 
is, however, an index of authors cited in the text. This is useful 
for the opinion of many of the authors mentioned in the text are 
not considered in detail. 

This book is indispensable for students of Law. 


CONDUCT OF JUDGES AND LAWYERS. A Study of Pro- 
fessional Ethics, Discipline and Disbarment by Orie L. Phillips 
and Philbrick McCoy. Parker and Co., Los Angeles, Cal., 1952. 
Pp. xili-247-XIV. 


This is another report for the survey of the legal profession under 
the auspices of the American Bar Association. 

It is conceded that the highest possible standards of conduct 
should be found in judges and lawyers. No one at all will chal- 
lenge this statement in reference to judges but neither should it be 
questioned in relation to lawyers. As officers of the court in the 
determination of justice, lawyers should be moved by ethical stand- 
ards second to none. No lawyer, properly aware of his position in 
society, should allow himself to deal unjustly with his client or the 
court or permit himself to be drawn into equivocal attitudes toward 
the law itself. 


With thoughts such as these in mind, the reader of this book will 
appreciate the efforts of the American Bar Association in investi- 
gating the codes of professional and judicial ethics and the methods 
by which these professional standards are inculeated. What it is 
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not always recognized, a handicap often hinders the teaching of 
ethics. This handicap is the all too frequent lack of basic moral 
training in high schools and colleges. If the ideals were always 
justice and equity and not victory at any cost, professional law 
schools would find it easier to train lawyers properly in professional 
standards. Despite difficulties, however, much success has been 
obtained and constant efforts are being made to improve levels of 
conduct. Many thanks to the American Bar Association for pub- 
lishing a survey of the present state of affairs. 

The reviewer would like to call attention to two chapters of this 
book. The first is entitled “The Challenge of the Press”. There 
is no doubt that there is a constant rubbing, if not serious friction, 
between courts and the press. Impatience to print is almost in 
natural conflict with the patience of courts in moving slowly. This 
leads, unconsciously at times, to trying cases in newspapers. Any- 
one can see how harmful this is, if not checked immediately. As- 
serted public interest, stated in general terms, must not be allowed 
to hasten unduly norms of procedure drawn up to safeguard the 
interests of all in a trial. 

The second chapter selected for brief comment is entitled “ The 
Laymen’s View of the Lawyer”. Rightly or wrongly, as this book 
admits, the lawyer is not always in high repute with the layman. 
Of course, this is mainly an error of generalization. One instance 
of chicanery or sharp practice is enough to cause suspicion of law- 
yers in general. It is needless to insist that the very large majority 
of lawyers are honest with their clients and faithful to their duties. 
Yet the very small minority of dishonest and unfaithful lawyers is 
remembered while the ethical conduct of all others is frequently 
forgotten. The only practical remedy understood by all for this 
situation is the rigid insistence on ethical conduct by all with dis- 
barment for serious infraction of ethics and suspension for minor 
disregard of professional standards. It is a pleasure to realize that 
progress is being made in these matters. 

A satisfactory index is printed. A list of authorities is provided. 
A bibliography of books and articles is offered under the general 
heading of textbooks. 


516 THE JURIST 


LEGLISE ET LA RUPTURE DU LIEN CONJUGAL par 
R. P. E. Tesson, 8.J. P. Lethiélleux, Editeur, Paris, 1953. Pp. 
75. 


This handy little book, scarcely more than a pamphlet, should 
be translated into English and widely circulated. 

After a brief but excellent introduction on the power of the 
Church over the bond of marriage, the author discusses various as- 
pects of marriage. The fundamental point of mutual consent is 
adequately considered as are the diriment impediments to mar- 
riage. 

The process of nullity occupies the author’s attention in the final 
twenty pages of this book. There is no attempt to describe the 
entire and, at times, complicated procedure but enough is written 
to indicate the outline of the general procedure employed. 

There is little doubt that this book will receive general accept- 
ance and be widely read in France and where the French language 
is used. It has genuine popular appeal and will greatly help to 
instruct and to remove false notions in regard to the Church and 
marriage. 


A LEXICON OF ST. THOMAS AQUINAS by Roy J. Deferrari, 
Ph.D. and Sister M. Inviolata Barry, C.D.P., Ph.D. Fascicle V; 
R-Z, (pp. 935-1185). The Catholic University of America Press, 
1949. 


This fascicle completes the magnificent work entitled A Lexicon 
of St. Thomas Aquinas. As in some earlier fascicles not much is 
found in this fascicle which bears directly on Canon Law. There 
are, however, a few terms which have reference to Canon Law at 
least in their implications. These terms are, e.g. regula, sollemnizo, 
stipendium, universitas. 

The whole lexicon of St. Thomas is worthwhile. The large 
majority of terms will of course, have reference to dogmatic 
Theology, moral Theology and Philosophy. There are only a few 
questions in the Swmma with direct reference to Law. But great 
advantage can be gained in studying these terms in Theology and 
Philosophy since Law is rooted in these subjects. Libraries, at 
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least, should avail themselves of the opportunity to purchase this 
lexicon. 


The editors of this lexicon deserve the utmost commendation. 


KIRCHENRECHT. Begriindet von Eduard Eichmann neu bear- 
beitet und herausgegeben von Klaus Morsdorf. Verlag Ferdinand 
Schoningh, Paderborn, Siebente Auflage, 1953. I Band, Einlei- 
tung, Allgemeiner Teil und Personenrecht, S. 556: IL Band, 
Sachenrecht, 8. 511. 


The frequent reprinting, with some revisions and additions, of 
the standard commentary in German attests to its usefulness. 
Several of the earlier editions of this work have been reviewed in 
The Jurist. 

The two volumes now published in their seventh edition contain 
the authors’ commentary on the general Norms of Canon Law, on 
Persons and on Things. The second volume is devoted entirely to 
the Law on Things. 

As in earlier editions, the actual commentary on the text of the 
Code of Canon Law is introduced by preliminary sections on the 
notions of Law and the Church, by brief bibliographies of sources 
and reference works and by a discussion of the relations between 
Church and State. Where no separate courses are provided in 
Seminaries these comparatively brief sections can be expanded into 
several satisfactory lectures. 

It is, of course, readily admitted that these volumes are of great 
utility as fundamental commentaries. They adequately meet the 
need of Seminarians but their utility is not so readily admitted in 
regard to graduate courses in Canon Law. The fault is not the 
authors’ except in so far as they attempt too much. Eduard 
Eichmann, now deceased, was an accomplished canonist and Klaus 
Morsdorf is an able contemporary but they attempt too much for 
specific work in Universities. Monographs and commentaries on 
particular segments of Law are better regarded as meeting the need 
of graduate students. 

As mentioned in earlier reviews of this work, it would enhance 
the utility of this publication if separate indices were provided as 
these volumes are offered for sale. 
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IL MATRIMONIO RELIGIOSO. Arnaldo Bertola. G. Giap- 
pichelli, Editore, Torino, Italia. Terza Edizione ampliata et 
rinnovata. Pp. 308. 


Professor Bertola’s publications are perhaps not as well known in 
this country as are the works of some of his contemporaries in Italy. 
Everyone is acquainted with the periodical editions of Cappello, 
Coronata, Fanfani, etc. but here is a comparatively new name in 
Canon Law as far as students in the United States are concerned. 
It will be well from now on to watch for the publications of Pro- 
fessor Bertola. 

In a review of a book on marriage, not much can be said which 
has not been said before. Nevertheless, there is one point where 
Canon Law and Civil Law differ so completely that it is extra- 
ordinary that so few commentators have even bothered to mention 
the matter. This point is the complete divergence in Canon Law 
from Civil Law in the matter of valid but dissoluble marriage. 
Civil Law, in many states and countries, recognizes a marriage e.g., 
between underage parties which can be dissolved in the sense that 
the marriage was only provisionally valid. Canon Law, on the 
other hand, has no provisionally valid marriage. Dissolubility of 
marriage, when it occurs at all, is ab extra. It does not occur 
through the removal of provisions, conditions, ete. Obviously, in 
Canon Law, this dissolution of a marriage is distinct from a 
declaration of nullity. Professor Bertola writes satisfactorily on 
this matter and, if only for this reason, his work is welcome. 

Another point which could be mentioned with commendation is 
Professor Bertola’s analysis of the ministerial power of the Pope in 
regard to marriage where the extension of the privilege of the faith 
is concerned. This analysis is sufficient for instruction but it is 
not prolix to the point of confusion. 

In his commentary on the causes for dispensation from impedi- 
ments, the author is less satisfactory. Some of the causes have 
gone through jurisprudential development but little of this is in- 
dicated. 


There is nothing exceptional about the author’s bibliography but 
his triple index is serviceable. 
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JURIDICA APPROBATIO TERTII ORDINIS S. FRANCISCI 
DE POENITENTIA EIUSQUE LIBERTAS PER SAECULA. 
P. Theodorus Badurina, T.O.R. Romae, 1953. Pp. xiii-104. 


The work and ideals of St. Francis of Assisi have continued 
through the centuries in various Orders and Congregations. Some 
of these are well known. Others laboring just as assiduously have 
not caught the universal attention they justly deserved. The 
Third Order Regular of St. Francis is one of the groups not as well 
known as the Friars Minor, the Friars Conventual and the 
Capuchins. This statement, of course, is best made in the United 
States for in some other countries the work of this Order is as well 
known and appreciated as the labors of their confreres. 

Fr. Badurina has set himself the task of establishing the definite 
canonical approval of his Order. This he does by relating a series 
of papal documents which put the seal of approval on the existence 
and practices of the Third Order of Regulars. Some of these docu- 
ments give general approval of the Constitution and Rule, others 
praise practices found in the Order. Evidence also is offered for 
the independence of the Third Order of Regulars from other exist- 
ing communities of Franciscans. Considerations of these docu- 
ments really should persuade one of the complete and definite 
approval of the Pontiffs. It is unfortunate that some challenge 
should have been made in the past regarding this approval but the 
canonical aspect of the matter was always clear enough for ac- 
ceptance. 

Aside from the particular interest which this volume will have for 
the associates of Fr. Badurina, others who are concerned with the 
law for religious will find here excellent documents for study and 
comment. More than this: All students of ecclesiastical Latin will 
see in these documents plentiful exercises in vocabulary and syntax. 

There is a short but excellent bibliography on the Franciscan 
Constitution and Rule. There is no index. 


EpWARD ROELKER 


Chronicle 


GENERAL 


A geographical division of the Chicago and Missouri Provinces of the Society 
of Jesus was decreed in July by the Very Reverend John Janssens, SJ., 
Superior General. Two new Vice Provinces have been created by this division. 

* * * = x 


Columbus University which has operated schools of law and accounting in 
the District of Columbia since the period following the first World War has 
been taken over by the The Catholic University of America. Dr. Vernon X. 
Miller, Dean of the San Francisco School of Law has been named Dean of 
the new law school, the Columbus School of Law of The Catholic University 
of America. The school of accounting will continue as an independent oper- 
ation of The Catholic University. 

* * * * * 


Cardinal Valeri, Prefect of the Sacred Congregation of Religious came to 
Canada as papal representative at the Canadian Religious Congress, July 
26-30. A few days later he addressed the Institute of Spirituality, an assembly 
of Religious, at Notre Dame University. Afterwards he served as Papal 
Legate to the National Marian Congress of Canada, August 5-15. 

* * * * * 

A gift of approximately $50,000.00 was sent by Pope Pius XII for the 
rebuilding and expansion of the Catholic Home for the Aged in the Protestant 
town of Zieriksee, Holland. 

* * * * * 

At the time of its 48rd anniversary in July, the Maryknoll Foreign Mission 
Society numbered 2,521 members. This number includes priests, brothers, 
sisters, and students. 

* * * * * 

The Rev. John M. Daly, S.J., was named Dean of the Graduate School 
of Georgetown University. 

* * * * * 

Cardinal Stritch presided in St. Viator’s Church, Chicago, at the 60th anni- 
versary Mass of the Rev. Thomas McCormick, C.S.V., 94, the world’s oldest 
Viatorian. 

* * * * * 

The secular institute, Opus Dei, has twenty members residing in common 
in Chicago in a house near the University of Chicago. The aim of the 
institute is to influence the professional classes and civil leaders to live and 
act according to Christ’s teaching. 

* * * * * 
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Monsignor Francis Reh of New York has been appointed Vice Rector of 
the North American College in Rome. 

* * * * * 

The Very Reverend Paul Skehan, O.P., Procurator General of the Dominican 
Order, died in Rome. 

* * * * * 

The first college of medicine and dentistry in the State of New Jersey 
was established by Seton Hall University of South Orange, N. J. 

* * * * * 

Bishop Joseph P. Lynch of Dallas-Fort Worth died on August 19 and is 
succeeded in the see by Bishop Thomas Gorman, Coadjutor with the right 
of succession. 

* * * * * 

Archbishop Filippo Bernardini, Secretary of the Sacred Congregation for 
the Propagation of the Faith, and former Dean of Canon Law at The 
Catholic University of America, died August 25. 

* * * * * 

Announcement of the elevation of Monsignor Jerome Hannan, Vice Rector 
of The Catholic University of America, to the hierarchy and to the see of 
Scranton, Pa., was made on August 25. Bishop-elect Hannan was conse- 
erated Bishop at the Shrine of the Immaculate Conception on September 21 
by His Excellency, the Apostolic Delegate. 

* * * * * 

More than a quarter of a million Catholics attended the Marian Year 
Mass celebrated in Soldier Field, Chicago, by Cardinal Stritch on the feast 
of the Nativity of the Blessed Mother. 

x * * * * 

The Rey. Gilbert Hartke, O.P., is the first priest to be elected to the office 
of President of the American Theatrical Association. Father Hartke is head 
of the Speech and Drama Department at The Catholic University of America. 

* * * * * 


DIGNITIES 

It was announced in early July that the Rev. Rudolph Bandas, rector of 
the Archdiocesan seminary at St. Paul, Minnesota, has been named a consultor 
of the Sacred Congregation of Seminaries and Universities. 

* * * * * 

The Very Rev. Thomas McDermott, O.P., Provincial of the Eastern Province 
of the Dominicans in the United States, succeeds the late Master General, 
the Most Reverend Emmanuel Suarez, O.P., as Vicar of the Order until the 
next General Chapter. 

* * * * * 

The Rev. Francis J. Connell, C.SS.R., Dean of the Theology Faculty at 

The Catholic University of America, was chosen as the recipient of the 
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Cardinal Spellman Theology Award at the Ninth Annual Convention of the 
Catholic Theological Society of America. 
* * * * * 

Monsignor William O’Connor of New York was elected President of the 
Catholic Theological Society of America for this year and the Rey. Paul 
Waldschmidt, C.S.C., was named Vice President. 

* * * * x 


During the centenary celebration of the National University of Ireland, 
July 18-20, Bishop McEntegart, Rector of The Catholic University of America, 
received an honorary degree of Doctor of Laws. 

* * < * = 

The Very Rev. Joseph Egan, S.J., former Provincial of Chicago Province 
of the Jesuits, has been appointed President of the pontifical Faculty of 
Sacred Theology at St. Mary of the Lake Seminary, Mundelein, Illinois. 

* * * * * 

On July 7, it was announced that the personal title of Archbishop had been 

granted to Bishop Edwin V. O’Hara of Kansas City by Pope Pius XII. 
* * * * * 

Monsignor Francis Brennan of Philadelphia and the Rev. T. Lincoln 
Bouscaren, §.J., have been named Consultors of the Sacred Congregation of 
the Council. 

* * * * * 

Bishop Thomas J. Toolen of Mobile, Alabama, has been honored by Pope 
Pius XII with the personal title of Archbishop. He is the tenth bishop in 
the United States to hold this personal honor. 

* * * * * 

The name of the diocese of Mobile, Alabama, has been changed to the 
diocese of Mobile-Birmingham. 

* * * ~ * 

The Rev. Robert Joyce of Rutland, Vermont, has been named Auxiliary 
to the Bishop of Burlington, Vermont. 

* * * * * 

The Rev. John J. Scanlan of San Francisco has been named Auxiliary to 
Bishop James J. Sweeney of Honolulu. 

* * * * * 

Monsignors Henry E. Donnelly and John A. Donovan of Detroit have been 
appointed by His Holiness Pope Pius XII as Auxiliaries to Cardinal Mooney 
of Detroit. 

* * * * * 

The Very Rev. Basil Heiser, O.F.M.Conv. was elected Minister Provincial 
of the Province of Our Lady of Consolation of the Friars Minor Conventual. 
* * * * * 

On August 6, Cardinal Valeri, and the Most Rev. Jerome Hannan received 
honorary degrees from Duquesne University. 

* * * * * 
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Monsignors George M. Dowd and Robert J. Sennott of Boston have been 
named Domestic Prelates. The Reverends James Cotter and Lawrence Riley, 
also of Boston, were named Papal Chamberlains. 

* * * * * 

Five Des Moines priests have been named Domestic Prelates and two have 
been named Papal Chamberlains. The Right Reverend Domestic Prelates 
are: William Coughlan, James Maher, Cornelius Lalley, Peter Bissen and 
Thomas Costin. The Very Reverend Papal Chamberlains are: Joseph Sondag 
and Peter O’Leary. 

* * * * * 


The Very Reverend Paul Tanner, assistant general secretary of the NCWC 
has been elevated to the rank of Domestic Prelate. 
* * * * * 
The Rev. Pius Barth, O.F.M., has been named Provincial of the Sacred 
Heart Province of the Friars Minor. 
* * * * * 
The Reverend Carroll O’Sullivan, S.J., has been appointed Provincial of 
the Jesuits’ California Province. 
* * * * * 
Monsignor Francis V. Allen of Toronto has been elevated to the hierarchy 
as Auxiliary to Cardinal McGuigan. October 7 has been designated as the 
day for his consecration. 


THE CANON LAW SOCIETY OF AMERICA 


The Eastern Regional Meeting of The Canon Law Society of America was 
held on May 19-20 in New York City at the New York Athletic Club. There 
were papers and discussions on Christian education, Church music, exami- 
nation of witnesses, and the requirements for entrance to religious life. 

* * * * * 

A Regional Meeting of The Canon Law Society of America was held in 
Boise, Idaho, on September 22. Monsignor Tobin of Portland, Oregon, 
was the principal speaker with a paper on “Insincere Cautiones”. The 
Reverend Nunzio Defoe of Vancouver was elected President of the North- 
west Conference. 

* * * * * 

Another Regional Meeting of the Society was held in Cheyenne, Wyoming, 
on September 28-29. Bishop Newell of Cheyenne was host to the meeting 
and presided at dinner on the first day. Papers read at the meeting covered 
questions regarding documents for formal and informal marriage cases, 
prenuptial instructions in Christian doctrine, and civil law aspects of 
parochial schools. 

* * * * * 
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Announcement has been made that the National Convention will be held 
at Boston on October 11-12. Archbishop Cushing will be the host. 
* * * * * 


NOTICE 


The Mid-West Regional Meeting of The Canon Law Society of America 
will be held at the Fort Shelby Hotel, 525 Lafayette, W., Detroit, Michigan, 
on Tuesday and Wednesday, April 26 and 27, 1955. 

* * * * * 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


The final conference of the 1953-1954 Seminar of Roman Law was held 
on May 13 at The Catholic University of America. There were papers and 
discussions on research in Roman Law and on aspects of diplomatic Recogni- 
tion. Dr. Edgar Bodenheimer of Salt Lake City was elected to the office of 
Magister for the 1954-1955 year. 

* * * * oo 
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Abstinence, the law of, 
holiday dispensation from, XII, 248 
nurses affected by, XI, 113 ff 
Southwestern diocese’s restoration 
of, XI, 549 
Actuarius in the ratum et non-con- 
summatum process, XII, 315-29 
Administration of ecclesiastical prop- 
erty, XI, 40-45, 539-42; XIII, 171- 
200 
Adoption, 
baptismal records for, XIII, 57-79 
placement for, XII, 489 
Advocate, 
presence at examination of wit- 
nesses, XIV, 287-92, 314 
at judicial examination of party, 
XIV, 287 
pre-trial investigation by, XIV, 292- 
93 


Adultery permitting departure of in- 
nocent spouse, XII, 422-23 

Agape and Eucharistic fast, XIV, 120- 
21 


Age for confirmation, XII, 470 
Agius, Laurentius M., O.E. S.A. , review 
of his work Summarium "Turium 
et Officiorum Parochorum, XIII, 
427 
Alcoholic beverages, Eucharistic fast, 
XIV, 6-7, 11, 13, 17, 24, 26, 29-30 
Alienation, canonical concept of, XIV, 
395 ff. 
of ecclesiastical property, XI, 40 f., 
49, 409-13, 525 f.; XII, 109, 110, 
363-66; XIV, 394-409 
decrees concerning monetary sum 
in, XIV, 401-403 
investment of proceeds of, XIV, 
405-406 
loan obtained as, XIV, 408 
Alt, V., review of his work, De Po- 
testate Magistri Spiritus ad Nor- 
mam Canonis 688, XI, 165 
America (song), XIII, 230 
American law affecting investment, 
XGG Dots 
Anglican orders, validity of, XI, 200 ff. 
L’Année Canonique, review of vol. 1, 
XIII, 429 
Annuaire de L’Ecole des Législations 
Religieuses, review of, XIV, 376 


Ante-nuptial, agreements, 
ee decisions affecting, XII, 
3 
Trish decisions affecting, XI, 144-47 
Apostates from a religious institute, 
XII, 462-64 
Apostolate, Committee for Interna- 
tional Lay, XII, 249 
Apostolic Delegate’s relation to re- 
served dispensations, XII, 459-60 
Apparitions, condemnation of spuri- 
ous, XI, 548 
Appeal from summary sentence, XII, 
234-36, 353-55 
Asiatic countries related to canon law, 
Assumption, definition of the dogma 
of the, XI, 140 
Assumption, Feast of the, 
Mass for, XI, 318 ff. 
Office for, XI, 549 
Austria, Church and State in, XII, 
400-416 


Badurina, T., review of his work, Jurz- 
dica Approbatio Terti Ordinis S. 
Francisci de Poenitentia Eiusque 
Libertas per Saecula, XIV, 519 

Baltimore, 

dancing affected by legislation of 
the Councils of, XI, 79-95, 251-85 
minutes of Roman meeting prepara- 
tory to III Plenary Council of, 
XT, 121-32, 302-12, 417-24, 538-47 
Plenary Councils on Church prop- 
erty, XIII, 184-85 
Plenary Councils on _ education, 
XIV, 466-68 
Banking, forbidden, XI, 540 
Baptism, 
of heretics and schismatics, XIII, 
358, 373-74 
of Main oped married person, XI, 
12 


matrimonial causes affected by non- 
Catholic, XI, 181-205 

parish for record of, XI, 525 

prayers in vernacular, XIII, 334 

presumed, and Pauline Privilege, 
XIII, 90-91 

proof of, in prenuptial investigation, 
XIV, 130-31 

Baptismal certificates, 
for adopted children, XIII, 57-79 
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for illegitimate children, XIII, 61-70 
in prenuptial investigation, XIV, 
129-31 
Bartocetti, V., 
review of his work, De Causis 
Matrimonialibus, XI, 563 f. 
review of his work, Jus Constitu- 
tionale Missionum, XI, 564 f. 
Beads, licitness of using plastic, XI, 
113 


Beatified, the Mass of a person, XI, 
116 f. 


Benefice, 
investment affecting endowment of, 
XI, 48 f. 
penalty for usurpation of, XI, 134 f. 
Bequest for Masses, XII, 361-63, 378- 
79 
inheritance tax, XIII, 338 
precatory words in, XIII, 84-86 
Bertola, A., review of his work, J 1 
Matrimonio Religioso, XIV, 518 
Beverages, Eucharistic fast, XIV, 12 
Bible-reading in public schools, XII, 
250-51, 302-304 
Biblical studies in seminaries, XI, 142 
ee forbidden book in, XI, 
100 


Bill of complaint, composition of 
(can. 1708-1709), XIV, 136-47 
Birth control, 
legislation in Connecticut, XIII, 339 
World Health Organization plan, 
XII, 369 
Bishops’ 1951 statement, XII, 102-109 
Bishops’ 1952 statement, XIII, 92-102 
Blanshard, Paul, XIII, 335, 416 
Books, 
bibliography listing forbidden, XI, 
100 


placed on Index, XI, 132f., 315f., 
548; XII, 471, 478; XIV, 213 
related to marriage, it. 473-74 
reporting of forbidden, XI, 522f. 
pees eine as trading, XI, 292- 


Boston, Father Feeney’s resistance to 
the Archbishop of, XII, 477-86 

Boston (Archdiocese), review of the 
Acts of the 7th Synod, XIII, 430 

Bousearen, T. Lincoln, review of his 
work, ‘Canon Law (co-author, A. 
C. Ellis), XII, 3 

Brenner, J. E., hae of his work, 
Bar Examinations and Require- 
ments for Admission to the Bar, 
Xone 24.2 

Brother-Sister arrangement in invalid 
marriages, XIV, 253-74 

competence of confessor in, XIV, 

263 ff., 269 


cohabitation in Pauline Privilege 
cases, XIV, 255 ff., 271 ff 
Brownell, Emery A., review of his 
work, Legal Aid in the United 
States, te 36 
Burial, 
Christian, XI, 355-74 
related to rite, XI, 416 


Calendar, proposed.reform of, XIV, 
358-61 


Campbell, Rev. Joseph E., review of 
his work, Indulgences, XIV, 229 

Canada, subsidy of church schools, 
XIII, 131-32 

Canon law related to other legal sys- 
tems, XI, 451-85 

Capital, concept of stable, XI, 38 ff.; 
XIV, 396-98 

Capital punishment, 
for the insane, XII, 92-96 
popes and, XIII, 406 

Catechetics, laity and, XIII, 288-90 

Catholic Church, relation to civil 
laws, XIII, 398-414 

Catholic Evidence Guild, XIII, 288 

Cause of nullity, culpable, permission, 
act as plaintiff, XIV, 141 

Cautiones, in mixed marriages with 
extraordinary form, XIV, 176-79, 
182-84 

Cemetery, 

price controls removed from, XII, 
120 
erg to burial problems, XI, 355- 
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Certificates as evidence, XI, 244-46 
Chaplains, 
military, XII, 141-55, 336 
of parish societies, XIII, 202-205 
Chapters, American relation to cathe- 
dral, XI, 124, 129f. 
Chimes allowed, XIT, 489 
Children, 
custody of, XII, 1-43; XIII, 338 
penalty for communistic training 
of, XT, 133 f. 
China’s communistic persecution, XI, 
347, 439 f., 560 
Christian Democrats, XIII, 299-301 
Christian Doctrine, public school 
pupils, XIV, 479 
Christological book condemned, XJ, 
Christus Dominus, 
text and translation, XIII, 103-18 
Apostolic Constitution, historico- 
juridical development Ol cL Ve 
119-25 
ee fast, commentary on, 
XIV, 1-3 
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eee of catechism questions, 
XIV, 6 
Church, 
divine mission to teach, XIII, 268- 
rights granted by Christ to, XIII, 
402-404 


State’s relations with, XI, 148-60, 
333-47, 432-41, 550-62; xa 112- 
123, 250-56, 282-314, 369-84, 400- 
416, 487-90 

Church and state, 

Catholic doctrine on relations be- 
tween, XIII, 398-414 

in the United States, XIII, 411-14 

West Germany, XIII, 233-34 

Church government, administrative 
functions, XIII, 171 

Church schools, subsidy in Canada, 
XIII, 131-32 

Ce support in Austria, XII, 400- 
08 


Civil holiday dispensation, XII, 248 
Clerics, 

disciplinary causes of, XI, 308 ff., 
546 


rehabilitation of, XI, 307 
trading forbidden, KL S6dit 02 ft. 
135 f., 290-99, 415 f., 486-519; xa 
96-98 
Cloister, 
entrance to permitted governor’s 
wife, XII, 470 
nuns obliged to observe the, XI, 
426 f., 529-33 
Cloran, O. M., review of his work, 
Previews and Practical Cases, XI, 
565 
Cohabitation despite invalidity of 
marriage, XI, 7-32 
Collation related to fast, XII, 44-65 
Collegiate vote, XI, 526 ff. 
Columbus (diocese), fifth diocesan 
synod, XIII, 240-41 
Common error, 
marriage related to, XII, 466-67, 471 
reserved sins related to, XI, 109f. 
Common life, XIII, 167 
Communal life (marital), obligation 
of, XIV, 240 
Communion, Holy, 
abuses in Minaeerd XIV, 185-94 
frequent Holy, of religious, decision 
of confessor, XIV, 192 
frequent Holy, rules for, XIV, 187 
Communism, Marxist textbooks in 
Mexico, XIII, 420 
Communist teachers, Pennsylvania 
Supreme Court and, XIII, 130 
Communist youth penalized, XI, 
133 f. 
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Communistic persecution, XI, 156-60, 
345 if., 437-40, 588-61 
Comparative law related to canon 
law, XI, 451-85 
Conant, James 13), ROOM, GS}, B77 
Concordat, 
German (1933), i 32, 233-34 
Spanish, XIII, 
status of Mere XII, 407-16 
Conditional matrimonial consent, xa 
520 f. 
Confessor, 
cohabitation despite invalidity of 
marriage related to, XI, 19-22 
confidential communications and 
civil law, XIII, 2-32 
Eucharistic fast, XIV, 5-8, 10, 17, 
18, 23-24 
ene faculties of, XI, 321 ff., 326- 


Lenten fast related to, XI, 115f. 
occasional, of women religious, 
XIV, 32-46 
in separation cases, XIV, 246 
Confidential communications, 
and confessors in court, XIII, 
texts of statutes, XIII, 23-32 
Confirmation, 
age for, XII, 470 
chaplains’ faculties for conferring, 
PXGleno dite 
in danger of death, XIV, 210 
extraordinary minister of, XIV, 194- 
212 
heretics and schismatics, XIII, 377- 


2-32 
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Confrontatio, of witnesses, XIV, 450- 

Consent, required in alienation, XIV, 
403-404 

Constitution, First Amendment, XIII, 
336 

Contraceptives furnished service men, 


Contract of marriage, natural law, 
XIV, 150-52 
Conspiracy against ecclesiastical au- 
thority, penalty for, XI, 134 f. 
Constitutions, diocesan ‘institute’s 
modification Ola en LOD 
Consultation involved in investment, 
42-45 
piesa read diocesan, XI, 124, 129f., 
302 
Contemplative life as monastic char- 
acteristic, XI, 425 
Cooperation, 
in forbidden trading, XI, 102 ti, 
in non-Catholic training of illegiti- 
mate child, XI, 107 ff. 
Cooperative enterprise as trading, XI, 
295-99 
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Corporation, State-chartered as re- 
lated to canon law, XII, 363-65 
Councils and synods, of India, XIII, 
126-27 
Credit union, priest directing, XII, 
96, 97 
Cremation, 
Brazil’s rejection of, XII, 490 
civil court’s treatment of, XII, 377 
Criminals, insane, XII, 92-96 
Cross-examination, XI, 61 ff. 
Custody of children, XII, 1-43 


Dances, priests’ attendance at, XI, 77- 
99, 251-85 
Danger of death, extraordinary form 
of marriage in, XIV, 163-64 
Davitt, T. E., review of his work, The 
Nature of Law, XII, 257-58 
Deaconesses, XIII, 270 
Death penalty for insane criminals, 
XII, 92-96 
Declarations as evidence, XI, 229-37 
Deferrari, R. J.-Barry, Sr. M. Invio- 
lata, review of work, A Lexicon of 
St. Thomas Aquinas, XIV, 516 
Delegated power related to ecclesi- 
astical office, XII, 355-59 
Del Re, Niccold, review of his work, 
La Curia Romana, XIII, 428 
Del Vecchio, Giorgio, (transl., Mar- 
tin), review of work, Philosophy 
of Law, XIV, 513 
Depositions, XI, 71-76 
De Reeper, J., review of his work, A 
Missionary Companion, XIV, 91 
Dimissorial letters for religious and 
quasi-religious, XII, 443-56 
Disparity of cult, 
marriage in extraordinary form, 
XIV, 179-82 
impediment, cessation of, dispensa- 
tion impossible, XIV, 179-82, 184 
Dispensation, 
grant of, issue in marriage case, 
XIV, 145-47 
insincere cautiones and nullification, 
XIII, 33-56 
Seite related to, XI, 545; XII, 
470 


ordinary’s power of granting, XII, 
459-60 

reserved power of granting, XII, 
459-60 

retractability of, XII, 456-59 

subdelegation of power of granting, 
XII, 461-62 

Antes! Office obligatory on nuns, XT, 


Divorce, 
Austrian law affecting, XII, 409-13 
lawyers and, XIII, 254-67 
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permission for separation and, XIV, 
. 239-252 
to obtain civil, mind of Holy See, 


Doctrine, twofold magisterium, XIII, 
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Documents, preservation of, in pre- 
nuptial investigation, XIV, 133-35 

Domestic relations, law of, XIII, 249- 
67, 382-97 , 

Dominative power of religious, XII, 


Dowry, investment of, XI, 42-45, 50 f. 
Draft law affecting seminarians, XII, 


100, 101 

Dukehart, C. H., review of his work, 
State of Perfection and the Secu- 
lar Priest, XIII, 235 

Dutch Reformed Church, XIII, 342 


Easter, midnight Mass at, XI, 330 
Easter duty, tempus utile and, XIII, 
82-84 


Easter time related to reserved sins, 
Mi. 411 3. 
Education and state, see also Re- 
leased time programs 
Christian, eccl. legislation on, XIV, 
463-81; see Schools. 
Education in Austria, XII, 413-14 
Educational standards, XI, 149 
Eichmann, E.-MoOrsdorf, K., review of 
work Kirchenrecht, XIV, 517 
Ellis, A. C., review of his work, 
Canon Law (co-author, T. Lin- 
coln Bouscaren), XII, 386 
Emigrants, Office for, XII, 111 
duties of missionaries of, XIV, 65 
Encyclopedia with forbidden mate- 
rial, XI, 523 f. 
Eucharistic fast, 
apost. const., Christus Dominus, 
historico-juridical development of, 
XIV, 119-25 
Christus Dominus, commentary on, 
XIV, 1-31 
dispensation related to the, XII, 
246-47, 366-67, 474 
dispensation to France, XIV, 125 
Holy Office instruction regarding 
Christus Dominus, XIII, 119-23 
indult for night workers, XIII, 88-89 
Luther’s doctrine about, XIV, 123- 
24 


religious related to, XII, 246-47, 
366-67 
text and translation of Christus 
Dominus, XIII, 103-18 
Eugenie legislation, related to natural 
and canon law, XIII, 382-97 
Evening Mass, 
Eucharistic fast, XIV, 29-30 
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obligation to attend, XIV, 30-31 
permission for, XIV, 24-30 
Evidence, 
documentary, informal 
cases, XIV, 453-63 
rules of, XI, 58-76, 226-50 
testimonial, ‘at, civil law, XIV, 427- 
49; object of, 442-45 : hearsay, 
446-49 
Exclaustration of religious, XII, 339- 


marriage 


Excommunication, 
communists in Hungary punished 
by, XI, 547 
communist youth associations pun- 
ished by, XI, 133 f. 
conspiracy against ecclesiastical au- 
thority punished by, XI, 134 f. 
oe trading punished by, XI, 
13 
usurpation of office punished by, 
XT, 134 f. 
Extra-diocesan mission, administra- 
tion of, XI, 414 f. 
Extreme Unction, dying material 
heretics, XIII, 370, 374 


Fabrica, XIII, 191-94 
Faith, public profession of, XIII, 281- 
84 


Fast, 
ee relation to Lenten, XI, 
LS tf 
Eucharistic, XII, 246-47, 366-67, 474 
Christus Dominus, commentary 
on, XIV, 1-31 
for evening Mass, XIV, 24-26 
see also Eucharistic fast 
holiday dispensation from, XII, 248 
relative norm of, XII, 44-65, 156-89 
Federal aid to education, XIII, 336 
Federation of Catholic Universities, 
XI, 136 ff. 
Federation of monasteries of nuns, 
XI, 428 f., 533-36 
Feeney, resistance to Archbishop of 
Boston by Father, XII, 477-86 
Feenstra, R., review of his work, 
Verkenningen Op Het Gebied Der 
Receptie Van Het Romeinse 
Recht, XI, 444 
ee ane 335 
J. C., review of his work, The 
a ” Eucharistic Legislation, 
XIV, 90 
Form of marriage, 
Council of Trent, XIV, 155-58 
extraordinary, history, application 
of (can. 1098), XIV, 148-84 
Forrest, M. D., review of his work, 
Priestly Ministration to the Dy- 
ing, XIII, 347 


539 


Pee funds, investment of, XI, 
Fourth Copyright Law Symposium 
(book), review of, XIV, 231 
Fraud affecting superior’s permission, 

XII, 462-64 
Freedom, under law, XIV, 114-15 
Fugitive religious, XII, 462-64 
Function of the Public Schools in 
Dealing with Religion, The, (a 
report — American Council on 
Education), review of work, XIV, 
96-98 
Fund, clergy, XI, 307, 526 ff. 


Gabriel, patronage of St., XI, 332 
Garb, public schools related to the 
wearing of religious, XI, 448 f. 
Germanic law related to canon law, 
XI, 453-59 

Gonzalez, A., review of his work, 
Ideas Politicas de Sor Maria de 
Agreda, XII, 386 

Gratian, papal allocution on cente- 
nary of, XII, 265-74 

Gregorian Mass stipend, investment 
of, XII, 240-42 

Guarantees, prenuptial, see Cautiones, 
Ante-nuptial agreements. 


Harno, A. J., review of his work, 
Legal Education in the United 
States, XIV, 94 

Hearsay evidence, XI, 58-76, 226-50 

Heresy, 

cooperation through training of il- 
legitimate child in, XI, 107f 
externalization of, XII, 465-66 

Heretics, administration of sacra- 
ments to, XIII, 357-81 

Hierarchy, 1951 statement of, XII, 
102-109 

Hines, V. J., review of his work, De 
Coniugum Separatione ac de 
Civili Divortio ..., XI, 162f. 

Holidays, dispensation from fast and 
abstinence on civil, XII, 248 

Holy Communion, 

evening Mass, XIV, 24-25, 30 

Holy Ghost, Litany of, XIV, 59 

Holy Orders, quasi-religious as recipi- 
ents of, XII, 443-56 

Holy Saturday, liturgy, XII, 248-49 

House, 

local ordinary’s permission for es- 
tablishment of religious, XI, 105 f. 

religious affected by assignment to 
a, XII, 330-52 


Illegitimacy, Baptismal certificates 
and adoption, XIII, 61-70 
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Immigrants, spiritual care of, XI, 
538 f.; XII, 113, 369-70, 486 
Immigration laws of the United 

States, XII, 155 
Incardination, XI, 305 ff.; XII, 448-54 
Income tax on charitable businesses, 
XI, 148 
Inconvenience, serious, 
of faithful, Eucharistic fast, XIV, 
17-23 


of priests, Eucharistic fast, XIV, 
12-17 
Index, books placed on the, XI, 132 f., 
Sls, GEES OG0i, yal Zeye Raye 
63-64, 213, 362, 504 
India, 
councils and synods, XIII, 126-27 
evangelism in, XIII, 343 
India’s indult affecting the privilege 
of the faith, XII, 441-43 
Indulgence, 
extension of jubilee, XI, 316-24 
Way of Cross related to loss of, XI, 
105 
Indulgenced prayers, 
new collection of, XI, 139f. 
specific examples of, XII, 245, 472 
Inheritance tax on Mass bequest, 
XII, 378-79 
Insane criminals, penalty for, XII, 92- 
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Insincerity, proofs of, XIII, 51-56 
Institutes, lay cooperation in found- 
ing, XIII, 297 
Intent, investment affected by do- 
nore OME Gla. 
Intention, non-Catholic baptism re- 
lated to, XI, 181-205 
Interfaith conferences, XII, 99, 100 
International relations compared with 
canon law, XI, 479 ff., 484 ff. 
Interpellations, 
private, XI, 119 f., 286-90 
privilege of the faith related to the, 
XII, 432-37 
Interpreter, judicial, at canon, civil 
law, XIV, 412-13 
Investment, of ecclesiastical funds, XT, 
B20 OLED, S20 in. 
proceeds of alienation, XIV, 405-406 
Irregularity, unauthorized blessings 
related to, XI, 117 f. 
Islamic law compared with canon law, 
XI, 462 f. 
Israeli, tae property held by, 
, 342 
Italian statesmen in papal audience, 
XI, 143 f 


Jesuits, 
anti-Jesuit laws in Switzerland, 
XIII, 234 


banned in Norway, XIII, 422 
Jesus Christ, Kingship, and the state, 
XIII, 399-402 
Jone, H., 
review of his work, Commentarium 
in Codicem Iuris Canonici, XI, 
161 f. 
review of his work, Gesetzbuch der 
Latinischen Kirche, X1, 445 
Josaphat, St., Documenta Romana 
Beatificationis et Canonizationis, 
XIII, 346 
Jubilee indulgence, extension of, XI, 
316-24 
Jurisdiction, 
definition of, XIII, 277 
reserved sins related to supplied, 
XI, 109f. 


La Fontaine, Paul-Henri, review of 
his work, L’Evéque d’Ordination 
des Religieux, XII, 385 

Laity, 

as catechists, XIII, 288-90 

church property administration, 
XIII, 171-200 

cooperation with the Magisterium, 
XIII, 268-97 

preaching, XIII, 273-74, 284-88 

teachers of religion, XIII, 291-96 

Latin in curriculum of minor semi- 
nary, XI, 392-401 

Latinitas, a periodical, publication of, 

Law, 

confidential communications and 
confessors, XIII, 2-32 

philosophy of, XI, 1-6 

sermon on the natural, XII, 275-81 

Lawyers, law of domestic relations 

and, XIII, 249-67, 382-97 
obligations of, under Divine Law, 
XIV, 111-118 
Lay societies, XIII, 202 
Leading question, 
in canon law, XIV, 420-22 
at civil law, XIV, 431-40 

Lease, trading related to a, XI, 415f., 

508 ff. 


Legitimacy related to parents’ good 
faith, XII, 466-67 

Lenten fast, confessor’s relation to, 
MIS LIS £. 

Leo XIII, Pope, on church and state, 
XIII, 408-412 

Lesage, G., review of his work, L’Ac- 
cession des Congrégations a l’Etat 
Religieux Canonique, XIII, 344 

Libellus, 

sufficiency of, composition of (can. 

1708-1709), XIV, 136-47 

Liquids, Eucharistic fast, XIV, 6, 12 
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Liquor permits, ee Supreme Court 
and, XIII, 
Lire, 30, 000, , thonetary equivalent of, 
, 40 
Livres Anciens de Droit D’Origine 
Etrangére Imprimés aux Pays- 
Bas, review of work, XIV, 372 
Loans, limitation of, aie 109, 110, 
363-66 
obtained, as alienation, XIV, 408 


McIntyre, James Francis, 
felicitations to, XIII, 

Magisterium, 

lay cooperation with, XIII, 268-97 
nature of, XIII, 277-80 

Majority vote, XI, 526 ff. 

Malafosse, J. de, review of his work, 
L’Interdit Momentariae Posses- 
stonis, XII, 125-26 

Mariano, J. H., review of his work, 
Psychoanalytic Lawyer Looks at 
Marriage and Divorce, XIII, 345 

review of his work, Legal Aid Con- 
tributions to the Relief of Inade- 
quacy States in Domestic Rela- 
tions, XIV, 232 

Mariners, Eucharistic fast relaxed for, 
XII, 474 

Marquardt, J. J., review of his work, 
Loss of Right to Accuse a Mar- 
riage, XIII, 135 

Marriage, 

adultery affecting rights of, XII, 
422-23 

ante-nuptial agreements related to, 
XI, 144-47; XII, 1-43 

Austrian law affecting, XII, 402-403, 
409-13 

cases, juridical basis for, XIV, 136- 
47 


ee teey 


church rulings and Quebec civil 
courts, XIII, 131 

cohabitation despite invalidity of, 

, 7-32 

common error related to, XII, 466- 
67, 471 

conditional consent related to, XI, 
520 f. 

contract of, natural law, XIV, 150- 
52 


converts enjoying the privilege of 
the faith for, XII, 417-43 

dispensations affecting, XI, 545; 
XII, 456-62, 470 

doubtful authority to assist at, XII, 


471 
forbidden books related to, XII, 
473-74 
India’s indult for, XII, 441-43 
indissolubility of, XII, 420-27 
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interpellations related to, XI, 119f., 
286-90; XII, 432-37 

lawyers and marriage cases, XIII, 
249-67 

legitimacy related to, XII, 466-67 

Military Ordinariate’s competence 
regarding, XII, 148-51 

nature and purpose of, XIII, 249-59 

Oriental rite related to, Sa 473, 
475-77; XIII, 124-25 

Pauline ’ Privilege related to, XI, 
11f., 119 f., 205, 286-90, 545; XII, 
424-26 

perpetuity of, XIV, 47-59 

primary society, before human law, 
XIV, 116-18 

privilege of the faith related to, XI, 
11f., 119f.; XII, 417-43 

promoter of justice related to, XI, 
206- 

procedural norms relating to, XII, 
234-36, 238-40, 315-29, 353-55 

public opinion regarding, XII, 237- 
38 


registration of officials assisting at, 
XII, 489 
sanation of Orthodox, XIII, 87 
Tametst affecting United States, 
XT, 542-44 
Marriage, Mixed, Rota decisions and 
insincere cautiones, XIII, 33-56 
Marriage (sacrament), heretics and 
schismatics, XIII, 375 
Marriage law, 
eugenic legislation and, XIII, 382- 
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in Mexico, XIII, 133 
in Nicaragua, XIII, 133 
Mass, 
beatified person’s, XI, 116 f. 
bequests for, XI, 361-63, 378-79 
community Masses i in France, XIII, 
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evening, XI, 331f.; XIII, 334 
on ship, XIV, 62 
place for hearing, XII, 471 
Mass stipends, 
determining number 
XII, 232-34, 461 
investment of Gregorian, XII, 240- 
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taxation of, XIII, 341 
see also Bequests for Masses. 

Materialism, in law, XIV, 115-16 

Matrimony. See Marriage (sacra- 
ment) 

Mayer, OS.B., Suso, review of his 
work, Neueste rh de bak 
Sammlung, DeDVerorl 

Medicine, Eucharistic fast, XIV, 6-7, 
10-11 


of Masses, 
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Memory, refreshing, of witness, XIV, 
0-41 


Ménard, P., review of his work, L’Ez- 
emption des Séminaires de la 
Jurisdiction Parotssale, XI, 566 i. 

Merchandising forbidden clerics, pA 
36 ff., 102 ff., 135 f., 290-99, 415 f., 
486-519; bane 96-98 

Mercy killing, condemned by Protes- 
tant Episcopal Church, XIII, 130 

Micklem, N., review of his work, Law 
and the Laws, XIV, 93 

Migration, XII, 113, 369-70, 486 

Military chaplains, instruction affect- 
ing, XI, 548; XII, 141-55 

Military Ordinariate, competence of, 
XII, 141-55 

Military training, universal, XII, 251 

Minors, 

marriage of, XIV, 344-58, American 
Civil Law on, XIV, 356-58 

subject to parental authority, XIV, 
345 


Mission, encyclical, XI, 547 
Mission in adjacent diocese, adminis- 
tration of, XI, 414f. 
Mixed marriage, 
in extraordinary form, XIV, 171, 
175-84 
Moderators, of parish societies, XIII, 
202-205 
Modernism, periodicals in seminary 
libraries, XIII, 303-307 
Monasteries of nuns, XI, 428 f. 
Moral law, 
Hierarchy’s 1951 statement on, XII, 
102-109 
sermon on, XII, 275-81 
Mortgage, 
as alienation, XIV, 407-408 
Mortimer, R. C., review of his work, 
Western Canon Law, XIV, 373 
Motion picture censorship, XII, 373- 
VARSCL 
Murray, Pauli, review of her work, 
States’ Laws on Race and Color, 
XIII, 136 
Napoleonic codes related to Roman 
law, XI, 464 
Nationalism, control of church prop- 
erty, XIII, 180 
Natural law, sermon on, XII, 275-81 
Natural Law Institute, review of the 
es volume of proceedings, XIII, 
Naturalism, legal profession, XIV, 
112-13 
Negotiatio forbidden clerics, XT, 36 ff., 
102 ff., 135 f., 290-99, 415 f., 486- 
519; XII, 96-98 
Negro, spiritual care of, XI, 424 
Newspapers, in seminary libraries, 
XIII, 298-322 


Nihil obstat, 
- in prenuptial investigation, XIV, 
132-33 


Non-Catholics, 
administration of sacraments to, 
XIII, 357-81 
in Catholic states, XIII, 409 
Notary public, civil, XIV, 455-57 
Novitiate, 
novices transferred to new monas- 
tery, XIIT, 89-90 
retention of property, XIII, 160-61 
Nuns, 
character distinguishing, XI, 425 
cloister of, XI, 425 f., 529-33 
Divine Office obligatory on, XI, 427 
federations of, XI, 428 f., 533-36 
labor appropriate to, XI, 450, 537 
monasteries of, XI, ‘428 f. 
teaching in public schools, XIII, 
130, 338, 418 
Nurses, law of abstinence affecting, 
D9 Be REF 
Nylon as material for Mass vest- 
ments, XI, 112 f. 


Oath, 
judicial, at canon, civil law, XIV, 
410-12 
Obscene literature, 
civil authority concerned with, XII, 
3vi, 377, 379 
legislation on, XIII, 339, 419 

Occasion of sin in cohabitation, XI, 
15-19, 25; XIV, 258 ff. 

O’Connor, 8.J., James I., review of his 
work, Dispensation from Irregu- 
larittes to Holy Orders, XIV, 374 

Office, 

penalty for usurpation of, XT, 134 f. 
type of power constituting an eccle- 
siastical, XII, 355-59 

Orders, quasi-religious as recipients of 
Hol y, XII, 443-56 

Ordinary, control over diocesan insti- 
tute by local, XI, 105 f. 

Ordinary power related to ecclesiasti- 
eal office, XII, 355-59 

Ordination, heretics and schismatics, 
XIII, 375 


ater days, indult affecting, XII, 
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Ordo of Military Ordinariate, XII, 
153-55 


Oriental rite, 
assistance at ae: by ministers 
of, XII, 
marriage eaead XII, 473, 475- 
77; XIII, 124-25 
particular legislation of Latin rite 
affecting, XII, 469 
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ae law of, XII, 66-91, 190- 
Osterreichische Archiv fiir Kirchen- 
recht, review covering first issue 
of, Dae 348 
Ownership, XIII, 160 


Papal nuncios, XIII, 416 
eae right to train children, XII, 


Parish boards, XIII, 191-94 

Parish societies, parish priests and, 
XIII, 201-209 

Parishes, character of American, XI, 
124 ff., 130 ff., 303, 310 

Parochial "schools, Protestant defense 
of; XIT, 252 

Particular legislation and term 
“saltem” in Code, XIV, 381-93 

Partnership, clerics in business through, 
XII, 97, 98 

Party, 

presence at judicial examination of 

adverse party, of witness, XIV, 
287, 314 

Pastors, parish societies and, XIII, 
204-209 


Pauline Privilege, XI, 11f., 119 f., 205, 
286-90, 545; XII, 424-26 
presumed Baptism and, XIII, 90-91 
Peculium, XIII, 168 
Penal institutions, Mass of St. Dismas 
in, Ah, 227 
Penalties for forbidden trading, XI, 
516-19 
Penance, dying material heretics, 
XIII, 370, 374 
Periodicals, in seminary 
XIII, 298-322 
Philippine Islands, religion and mo- 
rality in, XIII, 423 
Phillips, O. L—McCoy, P., review of 
work, Conduct of Judges and 
Lawyers, XIV, 514 
Philosophy of law, XI, 1-6 
Pickett, R. C., review of his work, 
Mental Affliction and Church 
Law, XIII, 238 
Piekoszewski, J 5 
review of his work, Le Jewne Eucha- 
ristique, XIII, 239 
review of his work, La Légitimation 
des Enfants N aturels Simples par 
le Marriage Subsequent, XII, 492 
Pius V, Indies affected by constitu- 
tion of, XII, 417-43 
Pius X, epeg of Blessed, XI, 
432, 
Pius XI, Gite primas, XIII, 400 
Pius XII, letter to American ‘children, 
XII, 227 


libraries, 
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Planned Parenthood, recognized in 
New York City, ante 340 
Plochl, Willibald M., review of his 
work, Geschichte des Kirchrechts, 
XIV, 375 
eG law of marriage in, XIV, 275- 
Popes, 
civil authority and, XIII, 402 
temporal rulers and, XIU, 406 
Pospisil, V., review of his work, Die 
Rechtsstellung des Patriarchen 
der Serbischen Kirche in der 
Kirchenverfassung von 1931-1947, 
XI, 567 
= Sbpeene majority requisite in, XI, 


Pound, R., review of his work, The 
Lawyer from Antiquity to Mod- 
ern Trmes, XIV, 91 

Poverty, 

grave sins against vow, XIII, 169-70 
practical aspects of religious vow 
of, XIII, 157-70 

Preaching, laity and, XIII, 273-74, 

284-88 


Prenuptial investigation, XIV, 126-35 
Press, lay cooperation with the magis- 
terium, XIII, 296-97 
Presumption of validity of Protestant 
baptism, XI, 181-205 
Priests, 
activities forbidden, XII, 96-98, 111 
dances attended by, XI, 77-99, 251- 
85 
parish societies and, XIII, 201-209 
salary of, XI, 542 
Privilege of the faith, XI, 11f., 119f.; 
XII, 417-43 
Procedural law of the Oriental rite, 
XII, 66-91, 190-231 
Procedure, 
acceptance of petition by collegiate 
tribunal as part of, XII, 238-43 
appeal in summary, XII, 234-36, 
353-55 
in ratwm et non-consummatum 
cases, XII, 315-29 
in separation cases (marital), XIV, 
322-43; see also Process, these 
cases 
Process, 
cases of marital separation, XIV, 
318-22, 322-43 
Profit related to trading, XI, 36 ff., 
102 ff., 135 f., 290-99, 486- 519; aie 
96-98 
Promoter of justice, XI, 206-25 
introduction of cause by, conditions 
for, XIV, 141-44 
separation cases, XIV, 321 
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Property, 
Austrian law affecting ecclesiastical, 
XII, 400-408, 414-16 
lay administration of ecclesiastical, 
XIII, 171-200 
religious vow of poverty and, XIII, 
157-70 
retention by novices, XIII, 160-61 
Protestant baptism related to matri- 
monial causes, XI, 181-205 
Protestant Bibles, ‘distribution in pub- 
lic schools, XIU 230 
Protestants, 
in Ecuador, XIII, 343 
in Italy, XIII, 342 
Puerto Rico, oath of allegiance to 
Constitution, XIII, 232 


Quasi-religious, ordination of, XII, 
443-60 


Ratum et non-consummatum cases, 
procedure in, XII, 315-29 
Recourse against matrimonial deci- 
sion, XII, 353-55 
Rectories, tax-exemption foreek TT, 
209-21 
Reduction to lay state, specific priest 
affected by, XI, 1382 
Refugees, care of, XI, 5388f.; XII, 
118, 369-70, 486 
Registers as evidence, XI, 243-47 
Released-time programs, XI, 334 ff., 
550f.; XII, 114-16, 252-53, 304-14, 
372-73, 381; XIII, 128-29, 229, 337, 
417 
Religion, 
in minor seminary curriculum, XI, 
388-92 
most vital national asset, XIII, 92- 
102 
social need of, XIII, 93-94 
in United States traditions, XIII, 
95-97 
Religion in public schools, XII, 114- 
17, 253-56, 282-314, 487-88, 490; 
XIII, 226, 228 
Religious, 
absent from religious house, XII, 
330-52 
apostate, XII, 462-64 
dominative power of, XII, 471 
exclaustration of, XII, 339-52 
Pee ee fast of, XII, 246-47, 366- 
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fugitive, XII, 462-64 

house assignment of, XII, 330-52 

illness affecting residence of, XII, 
337-39 

local ordinary’s control over dioce- 
san institute of, XI, 105f. 

majority needed when postulation 
is adopted by, XT, 106f. 


military chaplains among, XII, 336 
school teaching law of, XII, 111, 
243-44 
secularization of, XI, 305f. 
status of non-resident, XII, 330-52 
subsistence pay related to, XI, 
299 ff. 
Vicar for Religious, XIII, 322-33 
vow of poverty, XIII, 157-70 
women, seriously, ill, confessor of, 
XIV, 42-46 
Religious education, 
Catholic Digest poll on, XIII, 228 
laity and, XIII, 268-97 
lay teachers, XIII, 291-96 
Philippine Islands, XIII, 232-33, 341 
unifying force, XIII, 98-99 
Religious garb, school teachers, XIV, 
497-502 
Religious teaching in public places, 
XT, soa H, Sots. 
Rental related to trading, XI, 415f. 
Reputation as evidence, XI, 238-43 
Reserved sins, 
common error related to, XI, 109 f. 
Easter time related to, XI, 111 f. 
faculties delegated to rural deans, 
_ XIII, 80-82 
Rezaé, Ioannes, S.I., review of his 
work, De monachismo secundum 
recenttorem legislationem Russi- 
cam, XIII, 427 
Rhyne, Chas. S., review of his work, 
The Law of Municipal Contracts 
with Annotated Model Forms, 
XIV, 230 
Rite related to burial, XI, 416 
Roalfe, William R., review of his 
work, The Libraries of the Legal 
Profession, XIV, 234 
Rodick, Burleigh Cushing, review of 
his work, American Constitutional 
Custom, XIV, 233 
Roman law related to canon law, XI, 
451-65 
Romanian persecution, XII, 110, 122 
oo indulgence for kissing, XII, 
of the Seven ee plenary indul- 
gence, XIV, 2 
Rosary beads, 
plastic, cae 113 
tariff on, XIII, 416 
Rural deans, ae reserved sins 
and, XIII, 80-8 
Russian. Orthodox ona in New 
York, XIII, 130 


Sacraments, administration to heretics 
and schismatics, XIII, 357-81 
Sacred places, civil authority and, 
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Salary of priests, XI, 542 
Sales forbidden clerics, 2OE, BOiiig, 
LOZ So te 290-99, 415 f., 486- 
519; eae 96-98 
Saltem, term in Code, and particular 
legislation, XIV, 381-93 
Scandal in cohabitation, XI, 28 ff. 
Schismatics, administration of sacra- 
ments to, XIII, 357-81 
School children, see also Transporta- 
tion 
School Controversy, XIV, 465 
Schools, 
Austrian law affecting, XII, 413-14 
Catholic, erection and maintenance, 
XIV, 471-79 
corporal punishment, XIV, 495-97 
English laws, XIII, 133 
establishment of Catholic, XIII, 
295-96 
episcopal supervision of, XI, 422f. 
French state scholarships, XIII, 233 
parochial, canon and civil law on, 
XIV, 481-503; see also Education. 
pe use of parochial, XI, 339, 
435 


religion in, XII, 114-17, 253-56, 282- 
314, 487-88, 490 
safety patrols, XIV, 494-95 
subsidy to parochial, XI, 149f., 
338 ff., 434, 551; XII, 117-18, 286- 
96, 374, 487 
School superintendent, XIT, 359-61 
Secret societies, XI, 418 f., 421 f. 
Secularism, XII, 114-15 
in law, XIV, 115-16 
threat of, XIII, 97 
Secularization of religious, XI, 305 f. 
Seminarian, 
army commissions for, XIII, 335 
blessing given by, XI, 117f. 
Seminary, minor, 
academic curriculum in, XI, 375-408 
admission of students to, XI, 380 ff. 
establishment of, XI, 124 ff., 375f. 
Latin in curriculum of, XI, 392-401 
nature of, XI, 376-80 
religious education in curriculum 
of, XI, 388-92 
Seminary libraries, periodicals and 
papers in, XIII, 298-322 
Separation (marital), 
canonical causes for, XIV, 240 ff. 
canonical, and civil action, XIV, 
318-22: 322-43 
cases, investigation in, XIV, 324-28; 
332-43 (forms for) 
cases, reconciliation in, XIV, 325 ff., 
331-32 
civil, causes for, XIV, 320-21 
competent authority for, XIV, 244 
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and divorce, effects of, XIV, 248; 
remedies against, XIV, 250 ff. 
permission for, and civil divorce, 

XIV, 239-52, 321, 323, 327, 328-30 
perpetual, XIV, 241 
petition for, XIV, 324 
procedure, SIV. 245 ff. 
temporary, XIV, 242 
Sick, 
Eucharistic fast, XIV, 6-8 
Sins, supplied jurisdiction related to 
reserved, XI, 109 
Societies, parish, XU 201-209 
Society, need for religion, XIII, 93-95 
Societies, secret, XI, 418 f., 421 f. 
Solowij, 'M. M., review of his work, 
De Reformatione Liturgica Hera- 
clu Lisowskyj, XI, 349 
Se to UNESCO, XIII, 


Spedalieri, F., review of his work, De 
Ecclesiae Infallibilitate in Canon- 
izatione Sanctorum, XI, 162 

State, 

Church’s relation to, XI, 148-60, 
333-57, 432-41, 550-62; XII, 112- 
123, 250-56, 282-314, 369-84, 400- 
416, 487-90; XIII, 398-414 

eugenic legislation and marriage, 
XIII, 382-97 

Stickler, A. M., review of his work, 
Historia Iuris Canonict Latins, 
XI, 442 f. 

Subsidy to parochial schools, XI, 
149f., 338 ff., 434, 551; XII, 117- 
18, 286-96, 374, 487 

Subsidy to religion, XII, 282, 314 

Subsistence pay of religious, XI, 


Sunderland, E. R., review of his work, 
History of the American Bar 
Association and Its Work, XIV, 
95 

Surplus funds, investment of, XI, 45- 
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Sweden, disestablishment in, XI, 155, 
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Switzerland, anti-Jesuit laws, XIII, 
4. 

Synodus Dioecesana Fargensis Se- 
cunda, XII, 493 

Synodus Diocesana Portlandensis wm 
Oregon Quarta, review of statutes 
of, XIV, 229 

Szumillo, Micozyslow, 8.J., review of 
his book, Ius ad Rem, XIII, 425 


Tabernacle, lay custody of, XI, 413 f. 
Tametsi operative in the United 
States, XI, 542-44 
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Taxation of parochial schools in Cali- 
fornia, XI, 433 f.; XII, 376; XIII, 
79, 231 ; 
Tax exemption, for rectories, XIII, 
209-21, 232 ; 
Teachers, Catholic in Nova Scotia, 
DAME GAB 
Television, free time for churches, 
SGU, 1By/ 
Temporal rulers, Popes and, XIII, 406 
Tenure of ecclesiastical property, XI, 
539-42 : 
Tesson, R. P. E., review of his work, 
L’Eglise et La Rupture Du Lien 
Conjugal, XIV, 516 
Testimonial letters, 
Military Ordinariate’s, XII, 152-53 
in prenuptial investigation, XIV, 
132 
unbaptized needing, XII, 242 
Textbooks related to parochial schools, 
XI, 338; XII, 117, 286-87 ; 
Theology Digest (periodical), review 
of first issue, XII, 429 
Thomas, A. J., review of his work, 
The Juridical Effect of the 
Doubtful Cessation of Law, XI, 
163 f. 
Title, ore! 
quasi-religious needing ordination, 
XII, 454-55 
religious needing, XII, 446-48 
Toleration, XIII, 410 
Trading forbidden clerics, XI, 36 ff., 
102 ff., 135 f., 290-99, 415f., 486- 
519; XII, 96-98 
Traditio, review of volume 7, XIII, 
134 


Transportation related to parochial 
school pupils, XT, 339 f., 484, 551; 
XII, 118, 374, 487; XIII, 129, 231, 
336, 417; XIV, 491-93 

Trusteeism, XIII, 183 


UNESCO, Spain admitted to, XIII, 
128 


United Nations, 
activities of, XII, 112, 251-52 
covenant on human rights related 
tO) AD, 432)f. 
Universality of Church, XI, 481 ff. 
Universities, federation of Catholic, 
XI, 186 ff. 


Vatican, United States representative 
to the, XII, 118, 164, 370-71; 
XIII, 228 

Vegting, W. G., review of his work, 
Domaine Public et Res Extra 
Commercium, XI, 443 f. 

Venereal disease, eugenic legislation 
and marriage, XIII, 382-97 

Va aa materials of Mass, XT, 
U2 te 


Vesture, 
. Cardinals, Prelates, decrees on, 
XIV, 60, 61 


Veterans Administration chaplains, 
XII, 150-51, 154-55 
Viaticum, heretics and schismatics, 
XIII, 375-77 
Vicar for Religious, XIII, 322-33 
Vicar General, 
chancellor related to, XII, 468-69 
subdelegation of, XII, 461-62 
Vicar for Religious related to, XII, 
467-68 
Visitations, Vicar for Religious, XIII, 
322-33 
Vromant, G., review of his work, De 
matrimonio: tus missionariorum, 
XITI, 235; review of his work, De 
Bonits Ecclesiae Temporalibus, 
XIV, 371 


Wards of state, Indiana allowance for, 
XIII, 232 
Water, 
Eucharistic fast, XIV, 6 
Way of the Cross, 
loss of indulgence attached to, XI, 
105 


requirements for erection, XIII, 
221-26 
Wills, obligation of novices, XIII, 165 
Windolph, F. L., review of his work, 
Leviathan and Natural Law, XII, 
124-25 
Witness, 
admissibility of, at civil law, XIV, 
299-307 


confrontatio of, XIV, 450-52 
de fama, XIV, 425-26 
examined separately, XIV, 315-17 
judicial examination of, in canon 
ig civil law, XIV, 286-317, 410- 
2 
obligation to testify, XIV, 311-13 
qualifications of, XIV, 296-98 
questioning of, at civil law, XIV, 
415-18 
rejection of, XIV, 298, 309-10 
Witnesses, 
number of, XIV, 295-96, 307 
types of, XIV, 293-95 
Woodcock, B. L., review of his work, 
Medieval Ecclesiastical Courts in 
Diocese of Canterbury, XII, 
Workshop as interfaith conference, 
XII, 99, 100 
World ert desioes papal address on, 
Woywod, S., review of his work, A 
Practical Commentary on _ the 
Code of Canon Law, XII, 494 
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